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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 905
[Docket No. FV03-905-1 FIR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida; Extension
and Modification of the Exemption for
Shipments of Tree Run Citrus

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule extending for one season the
exemption for tree run citrus under the
Florida citrus marketing order (order).
The order regulates the handling of
oranges, grapefruit, tangerines, and
tangelos grown in Florida and is
administered locally by the Citrus
Administrative Committee (committee).
This rule continues in effect an
exemption for shipments of tree run
citrus from grade, size, and assessment
requirements for the 2003-04 season.
This rule also continues in effect an
increase in the limit on the amount of
citrus a grower can ship from 1,500
boxes to 3,000 boxes per variety and
requires growers to identify their
containers with their name and address.
The committee believes this action may
be a way to increase fresh market
shipments, develop new markets, and
improve grower returns.

EFFECTIVE DATE: January 9, 2004.

FOR FURTHER INFORMATION CONTACT.:
Doris Jamieson, Southeast Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 799
Overlook Drive, Suite A, Winter Haven,
Florida 33884—1671; telephone: (863)
324-3375, Fax: (863) 325—-8793; or
George Kelhart, Technical Advisor,

Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Gueber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 84 and Marketing Order No. 905,
both as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

USDA is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule continues in effect an
extension for one season of an
exemption to ship tree run citrus free
from grade, size, and assessment
requirements under the order. This rule
also continues in effect an increase in
the limit on the total amount of citrus
a grower can ship under the exemption
from 1,500 boxes to 3,000 boxes per
variety and requires growers to identify
their containers with their name and
address. This extension is for the 2003—
04 season only. The committee believes
this action may be a way to increase
fresh market shipments, develop new
markets, and improve grower returns.
This action was recommended
unanimously by the committee at its
meeting on July 1, 2003.

Section 905.80 of the order provides
authority for the committee to exempt
certain types of shipments from
regulation. Exemptions can be
implemented for types of shipments of
any variety in such minimum
quantities, or for such purposes as the
committee with the approval of USDA
may specify. No assessment is levied on
fruit so shipped. The committee shall,
with the approval of USDA, prescribe
such rules, regulations, or safeguards as
it deems necessary to prevent varieties
handled under the provisions of this
section from entering channels of trade
for other than the purposes authorized
by this section.

Section 905.149 of the order’s rules
and regulations defines grower tree run
citrus and outlines the procedures to be
used for growers to apply to the
committee to ship their own tree run
citrus exempt from grade, size, and
assessment requirements. The
provisions of this section were
originally established just for the 2002—
03 season. It allowed growers to ship a
maximum of 150 1%s bushel boxes per
variety per shipment up to a seasonal
total of 1,500 boxes per variety of their
tree run fruit free from order
requirements.

This rule continues the amendment to
§905.149 and the extension of its
provisions for another season. This rule
extends the exemption to ship tree run
citrus free from grade, size, and
assessment requirements as specified in
§905.149 for the 2003—04 season. This
rule also continues to amend § 905.149
by increasing the limit on the amount of
citrus a grower can ship during the
season from 1,500 boxes to 3,000 boxes
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per variety and by requiring that each
container in each shipment be labeled
with or contain the name and address of
the grower. Growers must receive
approval from the committee before
they can utilize this exemption.

According to Florida Department of
Citrus (FDOC) regulation 20-35.006,
“Tree run grade is that grade of
naturally occurring sound and
wholesome citrus fruit which has not
been separated either as to grade or size
after severance from the tree.” Also,
FDOC regulation 20-62.002 defines
wholesomeness as fruit free from rot,
decay, sponginess, unsoundness,
leakage, staleness, or other conditions
showing physical defects of the fruit. By
definition, this fruit is handled by the
grower and bypasses normal handler
operations. Prior to implementation of
this exemption, all tree run citrus had
to meet all requirements of the
marketing order, as well as State of
Florida Statutes and Florida Department
of Citrus regulations. Even with this
rule, tree run citrus must continue to
meet applicable State of Florida Statutes
and Florida Department of Citrus
regulations, including inspection and
any container marking requirements.
However, growers will be able to pick,
box, and ship directly to buyers, and
avoid the costs incurred when citrus is
handled by packinghouses.

During the past few seasons, small
producers of Florida citrus have
expressed concerns about problems
incurred when trying to sell their citrus.
These concerns include increasing
production costs, limited returns, and
the availability of markets. For some
growers, there is limited demand for the
variety of citrus they produce or they do
not produce much volume.
Consequently, they have difficulty
getting packinghouses to pack their
fruit. These problems, along with
market conditions, have driven a fair
number of citrus growers out of the
citrus industry.

According to Florida Agricultural
Statistics Service, over the past five
years, fresh grapefruit sales have
dropped 22 percent and fresh orange
shipments are down 16 percent. This
means fewer cartons are being packed.
This can cause problems for varieties
that may be out of favor with handlers
and consumers, or for a particular
variety of fruit where there may be a
glut on the market. As a result,
packinghouses do not wish to become
over stocked with fruit which is difficult
to market and, therefore, will not pack
less popular minor varieties of fruit or
fruit that is in oversupply.
Packinghouses do not want to pack
what they cannot sell. These factors

have caused wholesome fruit to be
shipped to processing plants or left on
the tree.

When citrus cannot be sold into the
fresh market, it can be sold to the
processing plants. However, the prices
received are considerably lower. During
the last five years, only the 1999-2000
season produced on-tree returns for
processed grapefruit that exceeded one
dollar per box. Over the period from
1977 through 2000, the differential
between fresh prices and processed
prices has averaged $3.55 per box. The
average on-tree price for processed
Florida oranges during the 2001-02
season was $3.08 compared to $4.50 for
fresh oranges.

In addition, the costs associated with
growing for the fresh market are greater
than the costs for growing for the
processed market. While the costs of
growing for the fresh market have been
increasing, in many cases the returns to
the grower have been decreasing. The
cost of picking, packing, hauling, and
associated handling costs for fresh fruit
is sometimes greater than the grower’s
return on the fruit. In some cases, where
the cost of harvesting exceeds the
returns to the grower or the grower
cannot find a buyer for the fruit,
economic abandonment can occur.
According to information from the
National Agricultural Statistics Service,
the seasons of 1995-96, 1996—97, 1997—
98, and 2000—-01 had an average
economic abandonment of two million
boxes or more of red seedless grapefruit
alone.

Consequently, growers are looking for
other outlets for their fruit in an effort
to increase returns. Some growers
believe secondary markets exist which
are not currently being supplied that
would provide additional outlets for
their citrus. They think niche markets
exist that could be profitable and want
the opportunity to service them. They
believe they can ship quality fruit
directly to out-of-state markets and that
it would be well received. These
growers contend tree run citrus does not
need a minimum grade and size to be
marketable, and that they can supply
quality fruit to secondary markets not
served by packed fruit. However, they
believe they need to bypass normal
handler operations and the associated
costs for it to be profitable.

To address these concerns, the
committee recommended that for the
2002-03 season producers be allowed to
ship small quantities of their own
production directly to market exempt
from order requirements. The
exemption was for the 2002—-03 season
and expired July 31, 2003. A final rule
on this action was published in the

Federal Register on January 29, 2003
[68 FR 4361]. The committee agreed that
following the 2002—03 season they
would review the information provided
by growers who applied for and used
the tree run exemption to determine if
the exemption should be continued.

During the 2002—03 season, 75
growers were approved to ship under
the exemption. Approximately 25
growers actually used the exemption,
shipping a total of 5,000 1-3/5 bushel
boxes of oranges, grapefruit, tangerines,
and tangelos. Those producers who took
advantage of the exemption believe the
program was successful. They were able
to sell their fruit and supply markets not
already supplied by packed fruit.

The growers who used the exemption
believe that one year was not long
enough and that it should be extended.
They think more time is needed to
determine the benefits of the exemption
and whether it should be extended on
a continuous basis. Growers believe to
successfully develop new markets they
must demonstrate they can consistently
supply new markets with quality fruit
and this cannot be done in a single
season or without the exemption.

Growers also believe more markets
exist. They think more time is needed
to identify and research potential
markets. In some cases, potential
markets were not identified until late in
the 2002-03 season when there was not
enough fruit available to supply them.
Growers want the opportunity to try to
supply these markets in the coming
season.

In addition, some interested growers
did not take advantage of the exemption
during the past season. Some stated if
the exemption were to be extended for
another season, they would use it to try
shipping tree run citrus. By extending
the exemption for another season,
growers will have more time to utilize
this opportunity and it will provide the
committee with a better indicator of the
level of interest and success.

There was also some discussion that
the previously established 1,500 box
limit on the total amount of each variety
of citrus a grower could ship during the
season may prevent growers from fully
developing new markets. One concern
expressed was that should a buyer want
additional fruit during the season, a
grower may not be able to supply it
because they had reached their shipping
limit. Another concern was for growers
that only produce one variety of citrus.
The previous limit of 1,500 boxes per
variety for the season could prevent
them from utilizing more of their fruit.
Also, a producer may identify two or
more potential markets, but with the
limited amount of fruit that previously
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could be shipped, the grower could only
supply fruit to one market. Growers
believe raising the limit on the number
of boxes per variety they can ship for
the season will allow them to supply the
markets previously developed as well as
develop additional markets for their tree
run fruit.

The committee reviewed this issue
and discussed the concerns of small
growers and the problems encountered
during the past season. The committee
determined that offering the exemption
for another season will provide
additional information on how fruit
shipped under the exemption was
received by the market. It will also
provide a better indication of whether or
not other markets exist that packed fruit
is not currently supplying, where these
markets are located, and approximately
how much fruit can be sold in such
markets. Extending the exemption also
gives other growers an opportunity to
try it.

Tree run fruit will be sold primarily
to non-competitive, niche markets, such
as farmers’ markets, flea markets,
roadside stands, and similar outlets and
will not compete with non-exempt fruit
shipped under the order. Fruit is sold in
similar markets within the state, and
such markets have been successful.
Continuing the exemption for another
season allows growers to sell directly to
similar markets outside of the state,
supplying markets that might not
otherwise be supplied. The committee
believes this action will allow the
industry to service more non-traditional
markets and may be a way to increase
fresh market shipments and to develop
new markets.

The committee also discussed the
limits on the amount of fruit growers
can ship during the season. Several
different combinations of shipment
totals were discussed. The committee
determined that the limit of 150 boxes
of each variety per shipment was still
appropriate because it allowed the
grower to ship a sufficient amount of
fruit to make the exemption cost
effective, but prevented too much fruit
from entering market channels exempt
from order requirements. However, the
committee did agree that by raising the
total amount of citrus a grower can ship
during the season, the grower may be
able to service more markets and sell
more fruit. The committee continues to
support the increase in the volume limit
from 1,500 boxes to 3,000 boxes per
variety under the exemption. This
amount provides additional volume for
the grower while limiting the amount of
fruit that can be shipped under the
exemption. Maintaining shipments at

these levels will help keep this fruit in
non-competitive outlets.

With the potential for additional fruit
entering the market under the
exemption, ensuring compliance with
the provisions of the exemption and
reducing the chances of tree run fruit
getting into regular market channels is
an important consideration. As a means
of tracking the fruit and ensuring
compliance, the committee decided that
each container of tree run fruit should
contain the name and address of the
grower. Because tree run fruit can be
shipped in a variety of containers, the
committee thought requiring a label on
the containers themselves may be
impractical. For some containers, such
as a cardboard box, having the name
and address printed on the outside of
the container would not be problematic.
However, on other containers, such as
field boxes, plastic boxes, or mesh bags,
it can be difficult to print the name and
address or affix a label. Therefore, the
committee agreed that placing the name
and address inside the container
provides a means for identifying the
owner of the fruit with the least amount
of difficulty.

Consequently, for the reasons
discussed, the committee voted
unanimously to extend the tree run
exemption for the 2003—04 season, raise
the limit on the amount of citrus a
grower can ship from 1,500 boxes to
3,000 boxes per variety, and require that
growers identify each container with
their name and address. The exemption
is extended for the 2003-04 season only,
and will expire on July 31, 2004. At the
end of the season, the committee will
review all available information and
decide whether the exemption should
be continued on a permanent basis.

Growers will continue to be required
to apply to the committee, on the
“Grower Tree Run Certificate
Application” form provided by the
committee, for an exemption to ship tree
run citrus fruit to interstate markets. On
this form the grower must provide their
name; address; phone number; legal
description of the grove; variety of citrus
to be shipped; and the approximate
number of boxes produced in the
specified grove. The grower must also
certify that the fruit to be shipped comes
from the grove owned by the grower
applicant. The application form will be
submitted to the committee manager
and reviewed for completeness and
accuracy. The manager will also verify
the information provided. After the
application has been reviewed, the
manager will notify the grower
applicant in writing whether the
application is approved or denied.

Once the grower has received
approval for their application for
exemption and begins shipping fruit, a
“Report of Shipments Under Grower
Tree Run Certificate” form, also
provided by the committee, must be
completed for each shipment. On this
form, the grower will provide the
location of the grove, the amount of fruit
shipped, the shipping date, and the type
of transportation used to ship the fruit,
along with the vehicle license number.
The grower must supply the Road Guard
Station with a copy of the grower
certificate report for each shipment, and
provide a copy of the report to the
committee. This report will enable the
committee to maintain compliance and
gather data, which will be used to
determine the effectiveness of the
exemption. Failure to comply with these
requirements may result in the
cancellation of a grower’s certificate.

This rule does not affect the
provisions that handlers may ship up to
15 standard packed cartons (12 bushels)
of fruit per day exempt from regulatory
requirements. Fruit shipped in gift
packages that are individually
addressed and not for resale, and fruit
shipped for animal feed are also exempt
from handling requirements under
specified conditions. Also, fruit shipped
to commercial processors for conversion
into canned or frozen products or into
a beverage base are not subject to the
handling requirements under the order.

Section 8e of the Act requires that
whenever grade, size, quality, or
maturity requirements are in effect for
certain commodities under a domestic
marketing order, including citrus,
imports of that commodity must meet
the same or comparable requirements.
This rule does not change the minimum
grade and size requirements under the
order. Therefore, no change is necessary
in the citrus import regulations as a
result of this action.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
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behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 11,000
producers of Florida citrus in the
production area and approximately 75
handlers subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Based on industry and committee
data, the average annual f.0.b. price for
fresh Florida oranges, grapefruit,
tangerines, and tangelos during the
2002-03 season was approximately
$8.55 per 4/5 bushel carton, and total
fresh shipments for the 2002—03 season
were around 49.3 million cartons of
oranges, grapefruit, tangerines, and
tangelos. Approximately 20 handlers
handled 65 percent of Florida’s citrus
shipments in 2002—03. Considering the
average f.o.b. price, at least 55 percent
of the orange, grapefruit, tangerine, and
tangelo handlers could be considered
small businesses under SBA’s
definition. Therefore, the majority of
Florida citrus handlers may be classified
as small entities. The majority of Florida
citrus producers may also be classified
as small entities.

This rule continues in effect an
extension in the provisions of § 905.149
of the rules and regulations under the
order for one more season. This rule
exempts shipments of small quantities
of tree run citrus from the grade, size,
and assessment requirements for the
2003-04 season. This rule also
continues in effect an increase in the
limit on the amount of citrus a grower
can ship from 1,500 boxes to 3,000
boxes per variety during the season and
requires growers to identify their
containers with their name and address.
Growers must receive approval from the
committee before they can use this
exemption. The committee believes this
action may be a way to increase fresh
market shipments, develop new
markets, and improve grower returns.
Authority for this action is provided in
§905.80(e).

According to a recent study by the
University of Florida—Institute of Food
and Agricultural Sciences, production
costs for the 2001-02 season ranged
from $1.71 per box for processed
oranges to $2.41 per box for grapefruit
grown for the fresh market. The average
packing charge for oranges is
approximately $6.50 per box, for
grapefruit the charge is approximately
$5.75 per box, and for tangerines the
charge can be as high at $9 per box. In

a time when grower returns are weak,
sending fruit to a packinghouse can be
cost prohibitive, especially for the small
grower. This rule may provide an
additional outlet for fruit that might
otherwise be forced into the processing
market or left on the tree altogether.

This rule will not impose any
additional costs on the grower, but have
the opposite effect, providing growers
the opportunity to reduce the costs
associated with having fruit handled by
a packinghouse. This action allows
growers to ship small quantities of their
tree run citrus directly into interstate
commerce exempt from the order’s
grade, size, and assessment
requirements and their related costs.
With this action, growers will be able to
reduce handling costs and use those
savings toward developing additional
markets not serviced by packed fruit.
This rule will benefit all growers
regardless of size, but it is expected to
have a particular benefit for the small
grower.

The committee considered
alternatives to this action. One possible
alternative was not extending the
exemption for another season. However,
the committee believes the exemption
does provide other possible outlets for
fruit and may help increase returns to
growers, so this alternative was rejected.
Another alternative considered was
removing the limit on the total amount
of citrus a grower could ship during the
season. Committee members had
concerns about allowing this exemption
without some limit on total shipments.
The committee agreed that an increase
in the limit would provide additional
opportunities for growers without
causing any market disruption or
making it more difficult to keep tree run
fruit in noncompetitive outlets.
Therefore, this alternative was also
rejected.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements contained in this rule have
been previously approved by the Office
of Management and Budget (OMB) and
assigned OMB No. 0581-0189. In
addition, as noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
rules that duplicate, overlap or conflict
with this rule. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The committee’s meeting was widely
publicized throughout the citrus
industry and all interested persons were
invited to attend the meeting and

participate in committee deliberations.
Like all committee meetings, the July 1,
2003, meeting was a public meeting and
all entities, both large and small, were
able to express their views on this issue.

An interim final rule concerning this
action was published in the Federal
Register on September 3, 2003 (68 FR
52325). Copies of the rule were mailed
by the committee’s staff to all committee
members and citrus handlers. In
addition, the rule was made available
through the Internet by the Office of the
Federal Register and USDA. That rule
provided for a 60-day comment period,
which ended November 3, 2003. No
comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
committee’s recommendation, and other
information, it is found that finalizing
the interim final rule, without change,
as published in the Federal Register (68
FR 52325, September 3, 2003) will tend
to effectuate the declared policy of the
Act.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

Accordingly, the interim final rule
amending 7 CFR part 905 which was
published at 68 FR 52325 on September
3, 2003, is adopted as a final rule
without change.

Dated: December 4, 2003.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03-30600 Filed 12-9-03; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL RESERVE SYSTEM

12 CFR Part 264b
[Docket No. R-1174]

Rules Regarding Foreign Gifts and
Decorations

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.
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SUMMARY: The Board is revising its
Rules Regarding Foreign Gifts and
Decorations, which govern the
acceptance, retention, and disposition of
gifts and decorations from foreign
governments by Board employees under
the Foreign Gifts and Decorations Act of
1966, as amended (‘““Act”). The revisions
reorganize and update the language of
the existing rules, update the internal
procedures of the Office of the
Secretary, augment practices for
complying with the Act, and delegate
certain approval and enforcement
authority. The substantive requirements
for compliance with the rules remain
unchanged.

EFFECTIVE DATE: The final rule is
effective January 9, 2004.

FOR FURTHER INFORMATION CONTACT:
Robert deV. Frierson, Deputy Secretary
of the Board, Board of Governors of the
Federal Reserve System, Washington,
DC at (202) 452—3711. For users of
Telecommunications Device for the Deaf
(TDD) only, contact (202) 263—-4869.
SUPPLEMENTARY INFORMATION: Section
515(a)(1) of the Foreign Relations
Authorization Act, Fiscal Year 1978,
amended the Foreign Gifts and
Decorations Act of 1966 (5 U.S.C. 7342),
making substantial changes to the law
governing acceptance and retention of
gifts and decorations from foreign
governments. In 1979, the Board
implemented these changes by adopting
its Rules Regarding Foreign Gifts and
Decorations (12 CFR part 264b).

The final rule updates the
organization and language of the
existing rules to make them easier to
understand. In addition, it augments
practices for complying with the Act,
which include aggregating the value of
all tangible gifts presented at or marking
an event for purposes of applying the
minimal-value threshold ($285 or less,
adjusted every three years for inflation),
but not aggregating the total value of
tangible gifts received at two or more
events, even if on the same day. The
revisions also clarify that gifts of travel
or travel expenses of more than minimal
value for travel taking place entirely
outside the United States are accepted
in accordance with specific instructions
of the Board if preapproved by the
Administrative Governor or the
Administrative Governor’s designee.
Gifts of travel or travel expenses
accepted without such prior approval
must be reported to the Office of the
Secretary and must receive after-the-fact
approval, or the Board employee is
personally liable to repay the expenses.

The final rule also delegates to the
Administrative Governor (or designee)
the authority to approve acceptance and

retention of decorations and to report,
after consultation with the General
Counsel, to the Attorney General cases
in which there is reason to believe that
a Board employee has violated the Act.
The Office of the Secretary is delegated
the authority to approve and retain
tangible gifts of more than minimal
value for official use.

Regulatory Flexibility Act

This final rule relates solely to the
internal management, operations, and
personnel of the Board and, therefore, is
exempt from notice and comment under
5 U.S.C. 533(a)(2). Accordingly, the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) does not apply and a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 appendix A.1), the Board
reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. No
collections of information pursuant to
the Paperwork Reduction Act are
contained in the final rule.

Plain Language

Section 722 of the Gramm-Leach-
Bliley Act (12 U.S.C. 4809) requires the
Board to use “plain language” in all
rules published in the Federal Register
after January 1, 2000. The Board
believes that the final rule is simple and
straightforward and is consistent with
this “plain language” directive.

List of Subjects in 12 CFR Part 264b

Decorations, medals, awards, Foreign
relations, Government employees,
Government property.

Authority and Issuance

» For the reasons set forth in the
preamble, revise part 264b of title 12 of
the Code of Federal Regulations to read
as follows:

PART 264b—RULES REGARDING
FOREIGN GIFTS AND DECORATIONS

Sec.

264b.1 Purpose and scope.

264b.2  Definitions.

264b.3 Restrictions on acceptance of gifts
and decorations.

264b.4 Gifts of minimal value.

264b.5 Gifts of more than minimal value.

264b.6 Requirements for gifts of more than
minimal value.

264b.7 Decorations.

264b.8 Disposition or retention of gifts and
decorations deposited with the Office of
the Secretary.

264b.9 Enforcement.

264b.10 Certain grants excluded.

Authority: 5 U.S.C. 552, 7342; 12 U.S.C.
248(i).

§264b.1 Purpose and scope.

These rules govern when Board
employees, their spouses, and their
dependents may accept and retain gifts
and decorations from foreign
governments under the Foreign Gifts
and Decorations Act of 1966, as
amended (5 U.S.C. 7342) (“‘Act”).

§264b.2 Definitions.

When used in this part, the following
terms have the meanings indicated:

(a) Board employees means:

(1) Members of the Board of
Governors of the Federal Reserve
System (‘‘Board”), officers, and other
employees of the Board, including
experts or consultants while employed
by, and acting on behalf of, the Board;
and

(2) Spouses (unless separated) or
dependents (within the meaning of
section 152 of the Internal Revenue
Code of 1986 (26 U.S.C. 152)) of such
persons.

(b) Foreign government means:

(1) Any unit of foreign governmental
authority, including any foreign
national, State, local, or municipal
government;

(2) Any international or multinational
organization whose membership is
composed of any unit of foreign
government as described in paragraph
(b)(1) of this section; and

(3) Any agent or representative of any
such unit or organization, while acting
as such.

(c) Gift means a tangible or intangible
present (other than a decoration)
tendered by, or received from, a foreign
government.

(d) Decoration means an order,
device, medal, badge, insignia, emblem,
or award tendered by, or received from,
a foreign government.

(e) Minimal value means retail value
in the United States at the time of
acceptance of $285 or less as of January
1, 2002, and at 3-year intervals
thereafter, as redefined in regulations
prescribed by the Administrator of
General Services, in consultation with
the Secretary of State, to reflect changes
in the consumer price index for the
immediately preceding 3-year period.

(f) Administrative Governor means the
Board member serving as the
Administrative Governor and includes
persons designated by the
Administrative Governor to exercise the
authority granted under this part in the
governor’s absence.
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§264b.3 Restrictions on acceptance of
gifts and decorations.

(a) Board employees are prohibited
from requesting or otherwise
encouraging the tender of a gift or
decoration from a foreign government.

(b) Board employees are prohibited
from accepting a gift or decoration from
a foreign government, except in
accordance with this part.

§264b.4 Gifts of minimal value.

(a) Board employees may accept and
retain a gift of minimal value tendered
and received as a souvenir or mark of
courtesy. If more than one tangible gift
is presented at or marks an event, the
value of all such gifts must not exceed
“minimal value.” If tangible gifts are
presented at or mark separate events,
their value must not exceed “minimal
value” for each event, but may exceed
“minimal value” for all events, even if
the events occur on the same day.

(b) Board employees may determine at
the time a gift is offered whether it is of
minimal value, or they may submit an
accepted gift as soon as practicable to
the Office of the Secretary for valuation.

(c) Disagreements over whether a gift
is of minimal value will be resolved by
an independent appraisal under
procedures established by the Office of
the Secretary.

§264b.5 Gifts of more than minimal value.

(a) Educational scholarships or
medical treatment. Board employees
may accept and retain gifts of more than
minimal value when such gifts are in
the nature of an educational scholarship
or medical treatment.

(b) Travel or travel expenses. Board
employees may accept gifts of travel or
expenses for travel taking place entirely
outside the United States (such as
transportation, food, and lodging) of
more than minimal value if appropriate,
consistent with the interests of the
United States, and permitted by the
Board under paragraph (b)(1) or (b)(2) of
this section.

(1) Board employees may accept gifts
of travel or expenses for travel under
paragraph (b) of this section in
accordance with specific instructions of
the Board, as evidenced by the prior
approval of the Administrative
Governor. Board employees must
request prior approval under procedures
established by the Office of the
Secretary.

(2) Board employees may accept gifts
of travel or expenses for travel under
paragraph (b) of this section without the
prior approval of the Administrative
Governor if such expenses are reported
under § 264b.6(b) and the
Administrative Governor approves their

acceptance after the fact. Board
employees must personally repay gifts
of travel or expenses for travel of more
than minimal value that are not
approved by the Administrative
Governor.

(c) Other gifts. (1) Board employees
may typically regard the refusal of gifts
of more than minimal value at the
inception (when offered or received
without a prior offer) as consistent with
the interests and general policy of the
United States.

(2) Board employees may accept gifts
of more than minimal value when it
appears that refusal would likely cause
offense or embarrassment or otherwise
adversely affect the foreign relations of
the United States. Tangible gifts are
considered to have been accepted on
behalf of the United States and become
the property of the United States on
acceptance. Accordingly, they must be
deposited and documented in
accordance with § 264b.6(a) and can
only be returned or otherwise processed
by the Office of the Secretary under
§264h.8.

§264b.6 Requirements for gifts of more
than minimal value.

(a) Tangible gifts. Board employees
must deposit tangible gifts of more than
minimal value with the Office of the
Secretary within 60 days of acceptance
and assist in preparing a statement that
contains the following information for
each gift:

(1) The name and position of the
Board employee;

(2) A brief description of the gift and
the circumstances justifying acceptance;

(3) The identity, if known, of the
foreign government and the name and
position of the individual who
presented the gift;

(4) The date of acceptance of the gift;

(5) The estimated value in the United
States of the gift at the time of
acceptance; and

(6) The disposition or current location
of the gift.

(b) Travel or travel expenses without
prior approval. Board employees who
accept a gift of travel or expenses for
travel under § 264b.5(b)(2) without the
prior approval of the Administrative
Governor must submit a report to the
Office of the Secretary within 30 days of
acceptance that contains the following
information:

(1) The name and position of the
Board employee;

(2) A brief description of the gift,
including its estimated value, and the
circumstances justifying acceptance;
and

(3) The identity, if known, of the
foreign government and the name and

position of the individual who
presented the gift.

(c) Reports to the Secretary of State.
The Office of the Secretary must report
the information contained in the
statements described in paragraphs (a)
and (b) of this section to the Secretary
of State, who must publish in the
Federal Register not later than January
31 of each year a comprehensive listing
of all such statements for gifts of more
than minimal value that were received
by federal employees during the
preceding year.

§264b.7 Decorations.

(a) Board employees may accept,
retain, and wear a decoration tendered
or awarded by a foreign government in
recognition of active field service in
time of combat operations or for other
outstanding or unusually meritorious
performance, subject to the approval of
the Administrative Governor. Requests
for approval must be submitted to the
Office of the Secretary and contain a
statement of the circumstances
surrounding the award and include any
accompanying documentation. The
recipient may retain the decoration
pending action on the request.

(b) Decorations accepted by Board
employees without the approval of the
Administrative Governor are considered
to have been accepted on behalf of the
United States and must be deposited
within 60 days of the decoration’s
acceptance with the Office of the
Secretary for disposition or retention
under § 264b.8.

§264b.8 Disposition or retention of gifts
and decorations deposited with the Office
of the Secretary.

(a) The Office of the Secretary may
dispose of gifts and decorations
deposited under §§ 264b.6(a) and
264b.7(b) by returning them to the
donors or by handling them in
accordance with instructions from the
General Services Administration under
applicable law.

(b) The Office of the Secretary may
approve and retain gifts and decorations
deposited under §§ 264b.6(a) and
264b.7(b) for official use. The Office of
the Secretary must dispose of a gift
within 30 days of the termination of its
official use in accordance with
instructions from the General Services
Administration under applicable law.

§264b.9 Enforcement.

(a) The Administrative Governor, after
consultation with the General Counsel,
must report to the Attorney General
cases in which there is reason to believe
that a Board employee has violated the
Act.
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(b) The Attorney General may bring a
civil action in any district court of the
United States against a Board employee
who knowingly solicits or accepts a gift
from a foreign government in violation
of the Act, or who fails to deposit or
report such a gift as required by the Act.
The court may assess a maximum
penalty of the retail value of a gift
improperly solicited or received plus
$5,000.

§264b.10 Certain grants excluded.

This part does not apply to grants and
other forms of assistance to which
§ 108A of the Mutual Educational and
Cultural Exchange Act of 1961 applies.
See 22 U.S.C. 2458a.

By order of the Board of Governors of the
Federal Reserve System, December 4, 2003.
Jennifer J. Johnson,

Secretary of the Board.
[FR Doc. 03-30632 Filed 12—9-03; 8:45 am)]
BILLING CODE 6210-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Oxytetracycline Hydrochloride Soluble
Powder

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Phoenix Scientific, Inc. The
supplemental ANADA provides for use
of oxytetracycline hydrochloride soluble
powder in honeybees for the control and
treatment of foulbrood, and in swine
drinking water with a reduction in
preslaughter withdrawal time to zero
days.

DATES: This rule is effective December
10, 2003.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV 104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827-8549, e-
mail: lluther@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th St.
Terrace, St. Joseph, MO 64503, filed a
supplement to ANADA 200-247 that
provides for use of Oxytetracycline HCI
Soluble Powder-343 for making

medicated drinking water for the
treatment of various bacterial diseases of
livestock. The supplemental ANADA
provides for use of oxytetracycline
hydrochloride soluble powder in
honeybees for the control and treatment
of foulbrood, and in swine drinking
water with a reduction in preslaughter
withdrawal time to zero days. A new
container size, a 4.78-ounce packet, is
also being approved. The supplemental
ANADA is approved as of November 12,
2003, and the regulations are amended
in 21 CFR 520.1660d to reflect the
approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA—-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of ““particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

» 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.
m 2. Section 520.1660d is amended in the
third sentence in paragraph (d)(1)(iii)(C)
by removing “withdraw 5 days prior to
slaughter those products sponsored by
No. 059130 and zero days those products
sponsored by No. 000069” and by adding
in its place “withdraw zero days prior to
slaughter those products sponsored by
Nos. 000069 and 059130” and by
revising paragraphs (a)(7) and (b)(5) to
read as follows:

§520.1660d Oxytetracycline hydrochloride
soluble powder.

(a) * *x %

* * * * *

(7) Each 1.32 grams of powder
contains 1 gram of OTC HCI (packet:
4.78 and 9.6 oz.; pails: 2 and 5 lb); each
18.1 grams of powder contains 1 gram
of OTC HCI (packet: 6.4 oz.; pails: 2 and

5 lb).
(b) * x %

(5) No. 059130 for use of OTC HCI
concentration in paragraph (a)(7) of this
section in chickens, turkeys, swine,
cattle, sheep, and honeybees.

* * * * *

Dated: November 21, 2003.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 03—30642 Filed 12—9-03; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522
Injectable or Implantable Dosage Form
New Animal Drugs; Meloxicam

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Boehringer
Ingelheim Vetmedica, Inc. The NADA
provides for use of meloxicam injectable
solution in dogs for the control of pain
and inflammation associated with
osteoarthritis.

DATES: This rule is effective December
10, 2003.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7540, e-
mail: mberson@cvm.fda.gov.
SUPPLEMENTARY INFORMATION:
Boehringer Ingelheim Vetmedica, Inc.,
2621 North Belt Highway, St. Joseph,
MO 64506-2002, filed NADA 141-219
that provides for use of METACAM
(meloxicam) Injectable Solution in dogs
for the control of pain and inflammation
associated with osteoarthritis. The
NADA is approved as of November 12,
2003, and the regulations are amended
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in part 522 (21 CFR part 522) by adding
§522.1367 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(ii)), this
approval qualifies for 3 years of
marketing exclusivity beginning
November 12, 2003.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

= 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2. Section 522.1367 is added to read as
follows:

§522.1367 Meloxicam.

(a) Specifications. Each milliliter of
solution contains 5.0 milligrams (mg)
meloxicam.

(b) Sponsor. See No. 000010 in
§510.600(c) of this chapter.

(c) Conditions of use in dogs—(1)
Amount. Administer 0.2 mg/kilogram
(kg) body weight by intravenous or
subcutaneous injection on the first day
of treatment. For treatment after day 1,
administer meloxicam suspension orally

at 0.1 mg/kg body weight once daily as
in § 520.1350(c) of this chapter.

(2) Indications for use. For the control
of pain and inflammation associated
with osteoarthritis.

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

Dated: November 21, 2003.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.
[FR Doc. 03—-30643 Filed 12—9-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 948

[WV—095-FOR]
West Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We are approving, with one
exception, amendments to the West
Virginia surface coal mining regulatory
program (the West Virginia program)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). The amendments we are approving
concern blasting, and amend the Code
of State Regulations (CSR) by adding the
Surface Mining Blasting Rule, and
amend the Code of West Virginia (W.
Va. Code) blasting provisions as
contained in Enrolled Senate Bill 689.
The amendments are intended to
improve the operational efficiency of
the West Virginia program, and to
render the West Virginia program
consistent with SMCRA and the Federal
regulations.

EFFECTIVE DATE: December 10, 2003.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger W. Calhoun, Director, Charleston
Field Office, 1027 Virginia Street East,
Charleston, West Virginia 25301.
Telephone: (304) 347-7158, Internet
address: chfo@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the West Virginia Program
II. Submission of the Amendment

II. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM’s Decision

VL. Procedural Determinations

I. Background on the West Virginia
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “* * *
State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
with the requirements of the Act * * *;
and rules and regulations consistent
with regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the West
Virginia program on January 21, 1981.
You can find background information
on the West Virginia program, including
the Secretary’s findings, the disposition
of comments, and conditions of
approval of the West Virginia program
in the January 21, 1981, Federal
Register (46 FR 5915). You can also find
later actions concerning West Virginia’s
program and program amendments at 30
CFR 948.10, 948.12, 948.13, 948.15, and
948.16.

a

II. Submission of the Amendment

By letter dated October 30, 2000, West
Virginia sent us an amendment to its
program (Administrative Record
Number WV-1187) under SMCRA (30
U.S.C. 1201 et seq.). The amendment
added to the West Virginia regulations
new Title 199, Series 1, entitled Surface
Mining Blasting Rule. These regulations
consist of some new blasting provisions
and many blasting provisions that were
relocated or derived from previously-
approved West Virginia blasting
provisions. The amendment is intended
to revise the State’s blasting rules to
implement statutory revisions
concerning blasting that we approved,
with certain exceptions, on November
12, 1999 (64 FR 61507) (Administrative
Record Number WV-1143).

We announced receipt of the
proposed amendment in the December
5, 2000, Federal Register (65 FR 75889)
(Administrative Record Number WV—
1190). In the same document, we
opened the public comment and
provided an opportunity for a public
hearing or meeting on the amendment’s
adequacy. We did not hold a hearing or
a meeting because no one requested one.
The public comment period ended on
January 4, 2001. We received comments
from one Federal agency and one
professional organization.

By letter dated November 28, 2001
(Administrative Record Number WV—
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1258), West Virginia sent us another
proposed amendment to its blasting
provisions. The proposed amendment
consists of several changes to blasting
provisions in the W. Va. Code as
contained in Enrolled Senate Bill 689,
and changes to the Surface Mining
Blasting Rule at CSR 199-1. Senate Bill
689 amends preblast survey
requirements, site-specific blasting
design requirements, and provisions
concerning liability and civil penalties
in the event of property damage. We
note that the State submitted two
versions of CSR 199-1. One version
contained underlines of most of the
proposed additions and strikethroughs
of most of the language proposed for
deletion. The second version of CSR
199-1 submitted by the State was a
“clean” version with no underlines or
strikethroughs of the proposed changes.
It was this “clean” version, with sixteen
additional revisions, that was adopted
by the State Legislature. We announced
receipt of the proposed amendment that
the State sent us on November 28, 2001,
including both versions of CSR 1991,
in the January 31, 2002, Federal
Register (67 FR 4689) (Administrative
Record Number WV-1267). In the same
document, we opened the public
comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
proposed amendment. The public
comment period ended on March 4,
2002. We did not hold a hearing or
meeting because no one requested one.
We received comments from four
Federal agencies.

The statutory revisions in Senate Bill
689 were also intended to address the
required program amendments codified
at 30 CFR 948.16(kkkk) and (1111)
concerning preblast survey
requirements, and (mmmm) concerning
blasting requirements. To expedite our
review of the State’s responses to those
required amendments, we separated
those proposed changes from the
submittal and published our approval of
those provisions (W.Va. Code sections
22-3-13a(g) and 13a(j)(2), and 22-3—
30a(a)) in the May 1, 2002, Federal
Register (67 FR 21904, 21920)
(Administrative Record Number WV—
1300).

III. OSM’s Findings

Following are findings we made
concerning the amendments under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendments with one
exception noted below. Any revisions
that we do not specifically discuss
below concern nonsubstantive wording
or editorial changes, or recodification

changes resulting from these
amendments and are approved here
without discussion.

A. Revisions to the West Virginia
Program That Are Substantively
Identical to the Corresponding
Provisions of SMCRA and the Federal
Regulations, or That Were Previously
Approved by OSM and Merely Copied to
CSR 199-1, and Do Not Require Specific
Findings

Code of West Virginia (W. Va. Code)

22-3-13a(a)(3) Preblast survey
requirements (30 CFR 817.62(a))

Code of State Regulations (CSR)

199-1-1 General (30 CFR 816/
817.61(a) and 850.1)

199-1-2.9 Definition of “blaster,” in
conjunction with CSR 38-2-3.1 (30
CFR 850.5)

199-1-2.25 Definition of “explosives,”
previously approved (30 CFR 816/
817.61)

199-1-3.1 Blasting; General
requirements (30 CFR 816/817.61(a)
and (c)(1))

199-1-3.5 Blast record; previously
approved (30 CFR 816/817.68)

199-1-3.6.a Blasting procedures (30
CFR 816/817.64(a),(2),(3); 816/
817.67(a))

199-1-3.6.b Safety precautions (30
CFR 816/817.66(b),(c); 816/
817.61(c)(3))

199-1-3.6.c Airblast limits (30 CFR
816/817.67(b))

199-1-3.6.d Flyrock (30 CFR 816/
817.67(c))

199-1-3.6.e Access to blast area (30
CFR 816/817.66(c))

199-1-3.6.f Blast design (30 CFR 816/
817.61(d))

199-1-3.6.g Underground mine (30
CFR 780.13(c))

199-1-3.6.h Scaled distance formulas
(30 CFR 816/817.67(d)(2)(i), (d)(3))

199-1-3.6.j Seismograph recording;
previously approved (30 CFR 816/
817.67(d)(6))

199-1-3.6.k Maximum allowable
ground vibration; previously
approved (30 CFR 816/817.67(d)(5))

199-1-3.6.] Maximum airblast and
ground vibration standards;
previously approved (30 CFR 816/
817.67(e))

199-1-3.7.b Blasting control for other
structures; previously approved (30
CFR 816/817.67(d)(1))

199-1-4.11 Blasting crew; previously
approved (30 CFR 850.13(a)(2))

Because these State provisions have

been approved previously or contain

language that is substantively identical

to the corresponding Federal

requirements, we find that they are no

less effective than those corresponding
Federal requirements and can be
approved without further discussion.

B. Revisions to West Virginia’s Code and
Regulations That Require Specific
Findings

Code of West Virginia (W. Va. Code)

1.22-3-13a(g) Preblast survey
requirements. This provision provides
that pre-blast surveys shall be submitted
to the Office of Explosives and Blasting
(Office) at least 15 days prior to the start
of any “production blasting.”” The
provision is amended by adding the
following sentence: ‘“Provided, That
once all required surveys have been
reviewed and accepted by the Office of
Explosives and Blasting, blasting may
commence sooner than fifteen days after
submittal.” We find that the amendment
does not render the provision less
effective than the Federal regulations at
30 CFR 816/817.62(d), which require
that such surveys be promptly
submitted to the regulatory authority,
and can be approved.

We note that in our November 12,
1999, approval of this provision (64 FR
61507, 61510-61511) we approved W.
Va. Code 22—-3-13a(g) with the
understanding that, as explained by the
West Virginia Department of
Environmental Protection (WVDEP) at
that time, the time limits for submittal
of pre-blast surveys at CSR 38-2-6.8.a.4.
continue to apply to all blasting other
than “production blasting.” The State’s
submittal of the Surface Mining Blasting
Rule at CSR 199-1-3.8.a, concerning
pre-blast survey, provides that surveys,
waivers or affidavits for each dwelling
or structure within the pre-blast survey
area shall be completed and submitted
to the Office of Explosives and Blasting
at least 15 days before any blasting may
occur. The Federal regulations at 30
CFR 816/817.62(e) provide that surveys
requested more than 10 days before the
planned initiation of blasting shall be
completed by the operator before the
initiation of blasting. In Finding B.10
below, on CSR 199-1-3.8, we conclude
that the State’s 15-day requirement does
not render the State provision less
effective than 30 CFR 816/817.62(e).
Likewise, W.Va. Code 22—3-13a(g) does
not conflict with the requirement that
surveys requested more than 10 days
before the planned initiation of blasting
be completed by the operator before the
initiation of blasting. Therefore, we find
that the provisions are not inconsistent
with the Federal preblast survey
requirements, and we are approving the
amendments to W. Va. Code 22-3—
13al(g).
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2.22-3-22a(e) Blasting restrictions.
This provision concerns blasting within
1,000 feet of a protected structure. This
subsection was amended by adding the
words “identified,” and “notification
area,” which are intended to clarify the
intent of the last sentence of this
provision. These changes were made in
response to our recommendations when
we initially approved these blasting
provisions on November 12, 1999 (64
FR 61507, 61511). As amended, the
sentence provides that in the
development of a site-specific blasting
plan, consideration shall be given, but
not limited to “* * * the concerns of
the owner or occupant living in the
protected structures identified in the
blasting schedule notification area.” We
find that the amendment does not
render the provision inconsistent with
SMCRA section 515(b)(15)(C), which
concerns the prevention of injury to
persons and damage to property, and
can be approved. We note, however,
that in our November 12, 1999, approval
of this provision (64 FR at 61511) we
approved W. Va. Code 22-3-22a(e) only
to the extent that all blast designs, site
specific and generic, as explained by
WVDEP at that time, comply with the
blast design requirements at CSR 38—2—
6.5.g.3. These provisions are now
located at CSR 199-1-3.6.f.3. Therefore,
W.Va. Code 22—-3-22a(e) remains
approved with the understanding that
all blast designs, site specific and
generic, comply with the blast design
requirements at CSR 199-1-3.6.£.3.

3. 22-3-22a(f) Waiver of the blasting
prohibitions. This subsection was
amended by deleting the words “‘or the
site specific restriction within one
thousand feet in writing” in two
locations. The effect of this deletion
means that a waiver of the site-specific
blast design cannot be obtained within
“one thousand feet” of a protected
structure. Subsection 22—3-22a(e)
provides that blasting within 1,000 feet
of a protected structure shall have a site-
specific blast design approved by the
Office of Explosives and Blasting.
Deletion of the words “or the site
specific restriction within one thousand
feet in writing” from the waiver
provisions of subsection 22—3-22a(f)
means that although an owner or
occupant may waive the blasting
prohibition within 300 feet of a
protected structure, the permittee must
still provide a site-specific blast design
to the Office for all blasting within 1,000
feet of a protected structure. We find
that the amendments to this provision
do not render the West Virginia program
less effective than the Federal

regulations at 30 CFR 816/817.61(d) and
can be approved.

4.22-3-30a(b) Blasting
requirements. This subsection requires
penalties to be imposed for each permit
area or contiguous permit areas where
blasting was not in compliance with the
regulations governing blasting
parameters and resulted in property
damage to a protected structure. The
subsection was amended by adding
language to the first sentence that
establishes the limits to which the
penalties at subsection 22-3-30a(b) will
apply. The words ““at a surface coal
mine operation as defined by the
provisions of subdivision (2), subsection
(a), section thirteen-a of this article”
were added following the word “blast”
and before the word “was.” In effect, the
penalties identified at subsection 22—-3—
30a(b) apply to surface coal mining
operations, except those that are less
than 200 acres in a single permitted area
or less than 300 acres of contiguous or
nearly contiguous area of two or more
permitted areas. This revision is
intended to ensure that coal operators
with relatively small mining operations
will not be subject to the penalties
authorized by subsection 22—-3-30a(b)
(see Administrative Record Number
WV-1376).

By its terms, 22—3—-30a(b) pertains
only to blasting violations that result in
property damage to protected structures.
These punitive penalties are in addition
to the civil penalties that will be
assessed for blasting violations resulting
in property damage under CSR 199-1—
8.6, 8.7, and 8.8 (Administrative Record
Number WV-1376). These penalties will
not apply to blasting violations caused
by small surface mining operations as
described in W. Va. Code 22—-3—-13a(1)
or to coal extraction by underground
coal mining methods. Thus, the
supplemental penalties imposed by the
State for these blasting violations are not
inconsistent with the Federal penalty
requirements at section 518 of SMCRA.
Furthermore, all blasting violations,
regardless of whether they cause
damage to protected structures,
including damage to water wells, will be
subject to the civil penalty assessment
requirements set forth in W. Va. Code
22—-3-17 and CSR 199-1-8.6, 8.7, and
8.8 (see 64 FR at 61513-61514;
November 12, 1999). Therefore, we find
that the new language does not render
the West Virginia program inconsistent
with SMCRA at section 518, or the
Federal regulations at 30 CFR part 845,
and can be approved.

5.22-3-30a(c) Prohibition against
imposing penalties for violations that
are merely administrative in nature.
This provision was amended by adding

language to clarify what penalties may
not be imposed on an operator for any
violation identified in 22—-3-30a(b) that
is merely administrative in nature. As
amended, this provision provides as
follows:

(c) Notwithstanding the provisions of
subsections (a) and (b) of this section, the
division [Department] of environmental
protection may not impose penalties, as
provided for in subsection (b) of this section,
on an operator for the violation of any rule
identified in subsection (b) of this section
that is merely administrative in nature.

We note that W. Va. Code 22—-3-30a
concerns liability and requires the
imposition of punitive penalties in the
event of property damage. As discussed
above, all blasting related violations will
be assessed civil penalties in accordance
with W.Va. Code 22—-3-17 and CSR 199-
1-8.6, 8.7, and 8.8. This would also
include blasting violations resulting in
property damage that are administrative
in nature. Therefore, we find that this
provision is not inconsistent with
SMCRA section 518(a) concerning
penalties, and can be approved.

6. 22—3-30a(e) Blasting within 300
feet of a protected structure. This
provision has been amended by adding
language concerning site-specific blast
designs. As amended, this subsection
provides that where an inspection
establishes that production blasting is
done within 300 feet of a protected
structure, without an approved site-
specific blast design or not in
accordance with an approved site-
specific blast design for production
blasting within 1,000 feet of a protected
structure or within 100 feet of a
cemetery, the monetary penalties and
revocation, as set out in W. Va. Code
22-3-30a(b), apply. This means that
production blasting that is done within
300 feet of a protected structure, even if
it was done in accordance with a waiver
or a site-specific blast design, and
causes property damage will be assessed
a supplemental penalty in accordance
with W. Va. Code 22-3-30a(b). In
addition, all blasting related violations
that cause or do not cause property
damage to protected structures will be
subject to the civil penalty requirements
of W. Va. Code 22—-3-17 and CSR 199-
1-8.6, 8.7, and 8.8. Therefore, we find
that subsection 22—-3-30a(e), as
amended, is no less stringent than
SMCRA section 518 and not
inconsistent with 30 CFR part 845, and
can be approved.

7.22-3-30a(f) Penalties assessed
and collected. This provision is
amended by adding a citation to clarify
that the penalties and liabilities that
must be assessed are those authorized
by subsection 22-3-30a(b). As
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amended, subsection 22—-3-30a(f)
provides that all penalties and liabilities
as set forth in subsection 22—3-30a(b)
shall be assessed by the Secretary of the
WVDEP and deposited with the
treasurer of the State of West Virginia in
the “general school fund.” In our
previous finding concerning this
provision (November 12, 1999; 64 FR at
61514), we did not approve subsection
22-3-30a(f) because of the requirement
that the fees collected would be
deposited in the “general school fund,”
rather than the “special reclamation
fund.”

The approved State program at W. Va.
Code 22-3-17(d)(2) currently requires
that civil penalties be deposited into the
State’s alternative bonding system,
known as the “special reclamation
fund.” Under 22—-3-30a(f), penalties
collected from blasting violations that
resulted in property damage to
protected structures will be deposited
into the general school fund. We note
that W. Va. Code 22—-3-30a(f) only
concerns punitive penalty assessments
relating to property damage violations
due to blasting that supplement the
State’s existing civil penalty
assessments at CSR 38-2-20. All
blasting related violations will still be
assessed under CSR 199-1-8.6, 8.7, and
8.8 and the monies collected will be
deposited in the Special Reclamation
Fund. Therefore, the Special
Reclamation Fund will continue to
receive funds from civil penalty
assessments under CSR 199-1-8.6, 8.7,
and 8.8, while the general school fund
will receive funds from the
supplemental penalties assessed under
22-3-30a(b) and (f). Given that existing
funds will not be diverted from the
Special Reclamation Fund, we find that
this provision does not render the West
Virginia program inconsistent with
SMCRA section 518 concerning
penalties and section 509(c) concerning
alternative bonding systems, and can be
approved.

8. 22-3-30a(h) Applicability. This
provision is amended to clarify that the
provisions of section 22—3—-30a do not
apply to the extraction of minerals by
underground mining methods, provided
that nothing contained in section 22—-3-
30a may be construed to exempt any
coal mining operation from the general
performance standards as contained in
W. Va. Code 22—-3-13 and any rules
promulgated pursuant thereto. Blasting
associated with surface impacts and
surface operations incidental to
underground coal mining would be
subject to the State’s blasting
requirements, including the
supplemental and civil penalty
assessment provisions at 22—3-30a(b),

subject to the acreage limitations of that
same subsection, and CSR 199-1-8.6,
8.7, and 8.8. We find that as amended,
this provision is consistent with
SMCRA section 518 and 30 CFR part
845, pertaining to penalty assessments,
and can be approved.

Code of State Regulations (CSR)

9. CSR 199-1-2 Definitions. CSR
199-1-2 contains definitions, which are
discussed next. Except for the
definitions at CSR 199-1-2.15, 2.26,
2.30, 2.32, 2.36, and 2.38, the terms that
are defined herein have no specific
Federal counterparts.

199-1-2.1 Definition of “active
blasting experience.” Active blasting
experience means experience gained by
a person who has worked on a blasting
crew, or supervised a blasting crew.
Two hundred forty (240) working days
constitutes one year of experience.
Experience may only be gained by “first
hand” participation in activities
associated with the storing, handling,
transportation and use of explosives or
the immediate supervision of those
activities within surface coal mined,
and the surface areas of underground
coal mines. Experience should be
related to surface mine blasting;
Provided, that other related blasting
experience (quarrying operations, etc.)
may be accepted by the Secretary on a
case-by-case basis as qualifying
experience. We find that this definition
is not inconsistent with SMCRA section
515(b)(15)(D) or the Federal regulations
at 30 CFR part 850 and can be approved.

199-1-2.2 defines “air blast” to mean
an airborne shock wave resulting from
the detonation of explosives. We find
that this definition is not inconsistent
with SMCRA section 515(b)(15) or the
Federal regulations at 30 CFR 816/
817.67(b) and can be approved.

199-1-2.3 defines “adjuster” to mean
an outside party that is assigned to
investigate, document, evaluate and
make recommendations on a reported
loss. We find that this definition is not
inconsistent with SMCRA or the Federal
regulations and can be approved.

199-1-2.4 defines “arbitrator” as an
impartial individual appointed by the
Office of Explosives and Blasting with
the authority to settle the disputes
between property owners and mine
operators as they relate to allegations of
blasting damage. We find that this
definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

199-1-2.5 defines “arbitration” as the
referral of a dispute to a neutral or
impartial person for total or partial
determination. It is intended to be
inexpensive, prompt and fair to the

parties. We find that this definition is
not inconsistent with SMCRA or the
Federal regulations and can be
approved.

199-1-2.6 Definition of “blast.”
This provision was previously approved
and was amended by adding the words
“planned or unplanned.” As amended,
“blast” is defined to mean any planned
or unplanned detonation(s) of an
explosive(s) being initiated
simultaneously by a single source. We
find that the definition is not
inconsistent with the Federal
regulations at 30 CFR 816/817.61
concerning the use of explosives and
can be approved.

199-1-2.7 defines “blast area’ to
mean the area surrounding a blast site
where flyrock could occur and which
should be guarded against entry during
the shot. We find that this definition is
not inconsistent with SMCRA section
515(b)(15) or the Federal regulations at
30 CFR 816/817.66 and can be
approved.

199-1-2.8 defines “‘blast site” to
mean the area where explosive material
is handled during loading including the
perimeter formed by the loaded blast
holes, and 50 feet in all directions from
the collar of the outermost borehole or
protected by a physical barrier to
prevent access to the loaded blast holes.
We find that this definition is not
inconsistent with SMCRA section
515(b)(15) or the Federal regulations at
30 CFR 816/817.61 and can be
approved.

199-1-2.10 defines “blasting
complaint” to mean a communication to
the Office from a member of the general
public expressing concern, aggravation,
fear or indications of blasting damage. A
blasting complaint may or may not
initially indicate damage. We find that
this definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

199-1-2.11 defines “blasting claim”
to mean an allegation by the property
owner of blasting related damage to
property. We find that this definition is
not inconsistent with SMCRA or the
Federal regulations and can be
approved.

199-1-2.12 defines “blasting log” as a
written record containing all pertinent
information about a specific blast as
may be required by law or rule. We find
that this definition is not inconsistent
with SMCRA section 515(b)(15) or the
Federal regulations at 30 CFR 816/
817.68 and can be approved.

199-1-2.13 defines ‘“‘blasting
vibration” to mean the temporary
ground movement produced by a blast
that can vary in both intensity and
duration. We find that this definition is
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not inconsistent with SMCRA section
515(b)(15) or the Federal regulations at
30 CFR 816/817.67 and can be
approved.

199-1-2.14 defines “caused by
blasting” to mean that there is direct,
consistent and conclusive evidence or
information that the alleged damage was
definitely caused by blasting from the
mine site in question. We find that this
definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

199-1-2.15 defines “certified blaster”
to mean a person who has taken and
passed the examination described in
CSR 199-1, and has been issued a
certification card by the Office. We find
that this definition is not inconsistent
with SMCRA section 515(b)(15) or the
Federal regulations at 30 CFR 816/
817.61(c) and 850.5 and can be
approved.

199-1-2.16 defines “certified
examiner/inspector’” to mean a person
employed by the Office of Explosives
and Blasting who administers training
or examinations to applicants for
certification as certified blasters, or who
inspects surface mining operations and
who has taken and passed the
examination described in CSR 199-1.
We find that this definition is not
inconsistent with SMCRA section
515(b)(15) or the Federal regulations
and can be approved.

199-1-2.17 defines “chief” to mean
the Chief of the Office of Explosives and
Blasting. We find that this definition is
not inconsistent with SMCRA or the
Federal regulations and can be
approved.

199-1-2.18 defines “claimant” to
mean the property owner who makes a
blasting damage claim. We find that this
definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

199-1-2.19 defines “claims
administrator” to mean the individual,
firm or organization that manages the
blasting damage claims program for the
Office of Explosives and Blasting. We
find that this definition is not
inconsistent with SMCRA or the Federal
regulations and can be approved.

199-1-2.20 defines “construction
blasting” to mean blasting to develop
haulroads, mine access roads, coal
preparation plants, drainage structures,
or underground coal mine sites and
shall not include production blasting.
We find that this definition is not
inconsistent with SMCRA section
515(b)(15) or the Federal regulations at
30 CFR 816/817.61 and can be
approved.

199-1-2.21 defines “contiguous or
nearly contiguous” to mean surface

mining operations that share a permit
boundary or are within 100 feet of each
other at the nearest point. We find that
this definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

199-1-2.22 defines “detonation” to
mean a chemical reaction resulting in a
rapid release of energy. We find that this
definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

199-1-2.23 defines “Secretary” to
mean the Secretary of the Department of
Environmental Protection or the
Secretary’s authorized agent. We find
this definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

199-1-2.24 defines “Department” to
mean the Department of Environmental
Protection. We find this definition is not
inconsistent with SMCRA or the Federal
regulations and can be approved.

199-1-2.26 defines ““fly rock” to
mean rock and/or earth propelled from
the blast site through the air or along the
ground by the force of the detonated
explosives. We find that this definition
is consistent with the Federal
regulations at 30 CFR 816/817.67(c)
regarding flyrock and can be approved.

199-1-2.27 defines “loss value” to
mean the amount of money indicated in
a given loss to include costs of repairs
or replacement costs. We find that this
definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

199-1-2.28 defines “not caused by
blasting” to mean that there is direct,
consistent, and conclusive evidence or
information that blasting from the mine
site in question was definitely not at
fault for the alleged property damage.
We find that this definition is not
inconsistent with SMCRA or the Federal
regulations and can be approved.

199-1-2.29 defines “office”” to mean
the Office of Explosives and Blasting.
We find that this definition is not
inconsistent with SMCRA or the Federal
regulations and can be approved.

199-1-2.30 Definition of “operator.”
Operator means any person who is
granted or who should obtain a permit
to engage in any activity covered by W.
Va. Code 22. Under W. Va. Code 22—-3—
3(0), “operator” is defined as follows:

(0) “Operator” means any person who is
granted or who should obtain a permit to
engage in any activity covered by this article
and any rule promulgated under this article
and includes any person who engages in
surface-mining or surface-mining and
reclamation operations, or both. The term
shall also be construed in a manner
consistent with the federal program pursuant
to the federal Surface-Mining Control and
Reclamation Act of 1977, as amended.

The Federal definition at 30 CFR
701.5 defines “operator” as any person
engaged in coal mining who removes or
intends to remove more than 250 tons
of coal from the earth or from coal
refuse piles by mining within 12
consecutive calendar months in any one
location. In accordance with the State’s
statutory definition of “operator,” the
State’s regulatory definition of
“operator” must be construed in a
manner consistent with the Federal
definition of “operator.” We find,
therefore, that the definition of
“operator”” at CSR 199-1-2.30, like W.
Va. Code 22—-3-3(0), is consistent with
the Federal definition of “operator” at
30 CFR 701.5 and can be approved.

199-1-2.31 defines “possible caused
by blasting” to mean the physical
damage in question is not entirely
consistent with blasting induced
property damage, but that blasting
cannot be ruled out as a casual factor.
We find that this definition is not
inconsistent with SMCRA or the Federal
regulations and can be approved.

199-1-2.32 defines ‘“pre-blast survey”
to mean the written documentation of
the existing condition of a given
structure near an area where blasting is
to be conducted. The purpose of the
survey is to note the pre-blasting
condition of the structure and note any
observable defects or damage. While the
proposed definition does not define
near, we note that under W. Va. Code
22-3-13a(a), pre-blast surveys will be
conducted for man-made dwellings or
structures within V2 mile of the
permitted area or under specified
circumstances 710 mile of the proposed
blasting site. We find that this
definition, when read together with the
statute, is consistent with the Federal
regulations at 30 CFR 816/817.62 and
can be approved.

199-1-2.33 defines “probably caused
by blasting” to mean that there is
physical damage present at the site in
question that is entirely consistent with
blasting induced property damage, and
said damage can be attributed to a
specific mine site and/or blast event(s).
We find that this definition is not
inconsistent with SMCRA or the Federal
regulations and can be approved.

199-1-2.34 defines “probably not
caused by blasting” to mean that there
is substantial, but not conclusive
information that the alleged damage was
caused by something other than
blasting. We find that this definition is
not inconsistent with SMCRA or the
Federal regulations and can be
approved.

199-1-2.35 defines “production
blasting” to mean blasting that removes
the overburden to expose underlying
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coal seams and shall not include
construction blasting. We find that this
definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

199-1-2.36 defines “protected
structure” to mean any of the following
structures that are situated outside the
permit area: An occupied dwelling, a
temporarily unoccupied dwelling which
has been occupied within the past 90
days, a public building, a habitable
building for commercial purposes, a
school, a church, a community or
institutional building, a public park or
a water supply. This definition is used
in the provisions at CSR 199-1-3.6 to
provide protection from blasting damage
for such protected structures. CSR 199—
1-3.7 provides for the protection of
structures in the vicinity of the blasting
area which are not defined as protected
structures. We find that this definition
is not inconsistent with SMCRA or the
Federal blasting regulations at 30 CFR
816/817.67 and can be approved.

199-1-2.37 defines “supervised a
blasting crew” to mean that a person
assumed responsibility for the conduct
of a blasting crew(s) and that the crew(s)
reported directly to that person. We find
that this definition is not inconsistent
with SMCRA or the Federal regulations
and can be approved.

199-1-2.38 defines ““surface mine and
surface area of underground mines” to
mean:

all areas except underground workings
surface mined or being surfaced mined,
including adjacent areas ancillary to the
operations, i.e., preparation and processing
plants, storage areas, shops, haulageways,
roads, and trails, which are covered by the
provisions of W. Va. Code 22—-3-1 et seq., and
rules promulgated under that article.

Although it lacks commas setting
apart the phrase, it is our understanding
that this definition intends to exclude
“underground workings” from the
definition of “surface mine and surface
area of underground mines.” Our
finding that this definition is not
inconsistent with SMCRA or the Federal
definition of “surface coal mining
operations” at 30 CFR 700.5 and can be
approved is based upon that
understanding of its intended meaning.

199-1-2.39 defines “worked on a
blasting crew” to mean a person has
first-hand experience in storing,
handling, transporting, and using
explosives, and has participated in the
loading, connecting, and preparation of
blast holes and has participated in
detonating blasts. We find that this
definition is not inconsistent with
SMCRA or the Federal regulations and
can be approved.

10. CSR 199-1-3 Blasting.

199-1-3.2.a Blasting plans. This
subdivision is nearly identical to CSR
38-2-6.2 with the following changes.
The first sentence was deleted, which
required that each application for a
permit, where blasting is anticipated,
shall include a blasting plan. The
deleted sentence was replaced by the
following sentence: “As required by
statute, all surface mining operations
that propose blasting shall include a
blasting plan.” The W. Va. Code 22-3—
9(e) provides that each applicant for a
surface-mining permit shall submit to
the director as part of the permit
application a blasting plan where
explosives are to be used, which shall
outline the procedures and standards by
which the operator will meet the
provisions of the blasting performance
standards. We find that this new
sentence is substantively identical to the
Federal requirement at 30 CFR 780.13(a)
concerning blasting plan, and that it can
be approved.

Proposed 199-1-3.2.a was amended
by deleting the phrase “and the terms
and conditions of the permit.” We find
that the deletion of this phrase does not
render the provision less effective than
the counterpart Federal provision at 30
CFR 780.13(a) and can be approved.

Proposed 199-1-3.2.a was amended
to provide that the blasting plan would
include methods to be applied in
preventing, rather than controlling, the
adverse effects of blasting. It was also
amended by adding language that
requires that blasting plans shall
delineate the type of explosives and
detonation equipment, the size, the
timing and frequency of blasts, and the
effect of geologic and topographic
conditions on specific blasts. The new
language also provides that blasting
plans shall be designed to prevent
injury to persons, prevent damage to
public and private property outside the
permit area, prevent adverse impacts on
any underground mine, prevent change
in the course, channel or availability of
ground or surface water outside the
permit area, and reduce dust outside the
permit area. We find that this new
language, which provides for the
prevention of the adverse effects of
blasting, is substantively identical to the
requirements in SMCRA at section
515(b)(15)(C) with one exception. There
is no Federal counterpart to the new
provision at 199-1-3.2.a.5, which
requires that blasting shall be designed
to reduce dust outside the permit area.
We find, however, that the provision is
not inconsistent with the Federal
requirements. Therefore, we find that
the amendments to GSR 199-1-3.2.a can
be approved.

199-1-3.2.b Review of blasting
plans. This provision requires the Office
of Explosives and Blasting to review
blasting plans for administrative and
technical completeness. There is no
direct Federal counterpart to this
provision. However, we find that the
provision is not inconsistent with
SMCRA section 515(b)(15) and the
Federal regulations at 30 CFR 777.15
and 780.13(a) concerning completeness
of a permit application and the blasting
plan and can be approved.

199-1-3.2.c Inspection and
monitoring procedure. This provision
provides that each blasting plan shall
contain an inspection and monitoring
procedure to insure that blasting
operations are conducted to eliminate,
to the maximum extent technically
feasible, adverse impacts to the
surrounding environment and
surrounding occupied dwellings. In
addition, this subdivision provides that
for all surface coal extraction operations
that will include production blasting,
the monitoring procedure shall include
provisions for monitoring ground
vibrations and air blast. This mandatory
monitoring of production blasting is no
less effective than the Federal
requirements at 30 CFR 780.13(b),
which requires each permit application
to include a description of any system
to be used to monitor compliance with
blasting standards. We find that
subdivision 3.2.c is consistent with the
Federal requirements at 30 CFR
780.13(b) and can be approved.

199-1-3.2.d Review of blasting
plans where a blasting related notice of
violation (NOV) or cessation order (CO)
have been issued. This provision
requires that where a blasting related
NOV or CO has been issued, the Office
shall review the blasting plan within
thirty (30) days of final disposition of
the NOV or CO. This review will focus
on the specific circumstances that led to
the enforcement action. If necessary, the
blasting plan will be modified to insure
all precautions are being taken to safely
conduct blasting operations. There is no
direct Federal counterpart to this
provision. However, we find that
subdivision 3.2.d. is consistent with the
Federal regulations at 30 CFR 816/
817.61(d)(5), which states that the
regulatory authority may require
changes to the blast design, and can be
approved.

199-1-3.3(a) Public notice of
blasting operations. This provision is
copied from CSR 38-2-6.3 and
amended by adding a requirement that
copies of the blasting schedule must
also be distributed by Certified Mail to
residents within seven tenths of a mile
of the blasting sites for all surface coal
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extraction permits larger than those
defined in accordance with W. Va. Code
22—3—13a(a)(1). The State also revised
an existing sentence providing that,
unless blasting operations will occur on
drainage structures and roads, [such]
structures are exempt from measuring
the notification area. In addition, the
State added a requirement that a list of
residents, utilities, and owners of man-
made structures within the notification
area shall be made part of the blasting
plan, and shall be updated on an annual
basis. Finally, the provision now
requires publication and redistribution
of the blasting schedule in a newspaper
of general circulation in all the counties
of the proposed [permit] area, rather
than just in the county of the proposed
permit area. We find that as amended,
CSR 199-1-3.3(a) is consistent with and
no less effective than the Federal
regulations at 30 CFR 816.64(b) and can
be approved.

199-1-3.4 Public notice of surface
blasting incident to underground coal
mining. This provision, which is nearly
identical to the provision at CSR 38-2—
6.3.b, is amended by adding the words
“and workplaces” immediately
following the word ““residents” and
before the words ““‘or owners.” The
effect of this amendment is to require
that “workplaces” also receive the
written notification of the proposed
times and locations of the surface
blasting operations incidental to
underground coal mining operations.
We find that the addition of the words
“and workplaces” does not render the
provision less effective than the Federal
regulations at 30 CFR 817.64(a) and
816.79 and can be approved.

199-1-3.6.i Ground vibration. This
provision was copied from CSR 38-2—
6.5.j and amended by adding language
to provide that seismographs used to
demonstrate compliance with this
subdivision must be shake-table
calibrated annually. Also, the annual
calibration certificate shall be kept filed
with the blasting logs and seismograph
records and made available for review
as required by subdivision CSR 199-1—
3.5.a. While there is no Federal
counterpart to the new language, we
find that it is not inconsistent with the
Federal regulations concerning ground
vibration at 30 CFR 816/817.67(d) and
that CSR 199-1-3.6.i can be approved.

199-1-3.7.a Blasting control for
other structures. This provision was
copied from CSR 38-2-6.6.a, and
amended by adding language to provide
that if alternative maximum allowable
limits on vibration are not included in
the approved blast plan, the operator
shall comply with the limits specified in
paragraph 3.6.c.1, and subdivisions

3.6.h and 3.6.i. While there is no direct
Federal counterpart to this provision,
we find that it is consistent with the
intent of 30 CFR 816/817.67(b) and (d)
and can be approved.

199-1-3.8 Pre-blast survey. This
provision is copied from CSR 38-2—
6.8.a.2, and amended by adding the
following language at the end of the
provision:

The pre-blast survey shall include a
description of the water source and water
delivery system. When the water supply is a
well, the pre-blast survey shall include
written documentation about the type of
well, and where available, the well log and
information about the depth, age, depth and
type of casing, the static water level, flow and
recharge data, the pump capacity, the name
of the drilling contractor, and the source or
sources of the information.

While the proposed language has no
direct Federal counterpart, we find that
it is consistent with and no less effective
than the Federal regulations at 30 CFR
816/817.62(c) and can be approved.

We must note that the State has not
included specific procedures in its rules
requiring operators, at least 30 days
prior to the beginning of blasting
operations, to notify residents or owners
of structures in writing on how to
request a preblast survey. However, this
specific requirement is contained in
W.Va. Code 22—-3-13a(a), and it is our
understanding that W.Va. Code 22—-3—
13a(a) continues to apply.

In addition, subsection 3.8 does not
specifically require that copies of the
preblast survey be promptly provided
the person requesting the survey and the
Secretary, and that the report be signed
by the person conducting the preblast
survey. However, W. Va. Code 22—-3—
13a(f)(18) specifically requires that the
preblast survey include the signature of
the person performing the survey. In
addition, W. Va. Code 22—-3-13a(g)
provides that pre-blast surveys must be
submitted to the Office of Explosives
and Blasting, and that the Office shall
provide a copy of the survey to the
owner or occupant. It is our
understanding that both W. Va. Code
22-3-13a(f)(18) and 22—-3-13a(g)
continue to apply. Our approval of
subsection 3.8 is based upon those
understandings.

199-1-3.8.a Pre-blast survey. This
provision provides that surveys, waivers
or affidavits for each dwelling or
structure within the pre-blast survey
area shall be completed and submitted
to the Office of Explosives and Blasting
at least 15 days before any blasting may
occur, provided, that once all pre-blast
surveys have been accepted by the
Office, blasting may commence sooner
than 15 days from submittal. There is no

direct Federal counterpart to this
provision. However, the Federal
regulations at 30 CFR 816/817.62(e)
provide that surveys requested more
than 10 days before the planned
initiation of blasting shall be completed
by the operator before the initiation of
blasting. While subdivision 199—-1-3.8.a
does not contain a specific counterpart
to this language at 30 CFR 816/
817.62(e), we find that CSR 199-1-3.8.a
does not conflict with the Federal
requirement. That is, the State provision
in no way prohibits surveys being
requested more than 10 days before the
planned initiation of blasting.
Furthermore, the State’s existing
regulations at CSR 38-2—6.8.a.4 provide
that pre-blast surveys requested more
than 10 days before the planned
initiation of blasting must be completed
before blasting begins. This ensures that
any preblast survey that may be
requested after the 15-day submission
period will be completed before blasting
commences. Therefore, we are
approving this provision because, when
read in conjunction with CSR 38-2—
6.8.a.4, it is not inconsistent with 30
CFR 816/817.62(e).

199-1-3.8.a.1 Disagreement with
pre-blast survey results. This provision
provides that any person who disagrees
with the results of the survey may
submit a detailed description of the
specific areas of disagreement, to the
Office of Explosives and Blasting. The
description of the areas of disagreement
will be made a part of the pre-blast
survey on file at the Office. We find that
this new provision is no less effective
than the Federal regulations at 30 CFR
816/817.62(d) and can be approved.

199-1-3.8.a.2 Structures/
renovations after an initial pre-blast
survey. This provision provides that if
a structure is added to or renovated
subsequent to a survey, a survey of such
additions and/or renovations shall be
performed upon request of the resident
or owner. If a pre-blast survey was
waived by the owner and was within
the requisite area and the property was
sold, the new owner may request a pre-
blast survey from the operator. An
owner within the requisite area may
request, from the operator, a pre-blast
survey on structures constructed after
the original pre-blast survey. We find
that this new provision is no less
effective than the Federal regulations at
30 CFR 816/817.62(b) and can be
approved.

199-1-3.9 Pre-blast surveyors.
These new provisions set forth the
qualifications for individuals and firms
performing pre-blast surveys. There are
no Federal counterparts to these
provisions. We find, however, that these
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provisions are not inconsistent with
SMCRA section 515(b)(15) concerning
the use of explosives, and the Federal
regulations at 30 CFR 816/817.62
concerning pre-blasting surveys and can
be approved.

199-1-3.10 Pre-blast survey review.
This provision sets forth the
requirements for submittal of pre-blast
surveys to the Office of Explosives and
Blasting and review of such surveys by
the Office. The Federal regulations at 30
CFR 816/817.62, concerning pre-
blasting survey, provide for pre-blast
surveys, but the Federal regulations do
not contain submittal and review
procedures for pre-blast surveys.
SMCRA at section 505(b) provides that
any State statutory or regulatory
provision which is in effect or may
become effective after the enactment of
SMCRA and that provides for control
and regulation of surface mining and
reclamation operations for which no
provision is contained in SMCRA shall
not be construed to be inconsistent with
SMCRA. We find that this provision is
not inconsistent with the Federal
regulations at 30 CFR 816/817.62
concerning pre-blasting surveys and can
be approved, to the extent described as
follows:

Subdivision 3.10.b provides that the
operator or his designee shall correct
deficiencies within 30 days from receipt
of notice of deficiencies. The Federal
regulations at 30 CFR 816/817.62(e)
provide that any surveys requested more
than 10 days before the planned
initiation of blasting shall be completed
by the operator before the initiation of
blasting. The approved West Virginia
program at CSR 38-2-6.8.a.4,
concerning pre-blast survey, contains a
counterpart to the Federal 10-day
requirement at 30 CFR 816/817.62(e).
Therefore, we are approving the
provision at subdivision 3.10.b, because
when read in conjunction with CSR 38—
2-6.8.a.4, it is not inconsistent with 30
CFR 816/817.62(e).

Subdivision 3.10.d provides that all
pre-blast surveys shall be confidential
and only used for evaluating damage
claims. This subdivision also provides
that the Office of Explosives and
Blasting shall develop a procedure for
assuring surveys shall remain
confidential. The Federal regulations, at
30 CFR 816/817.62, neither require nor
preclude pre-blast surveys being
confidential, nor do they limit their use
to the evaluation of blasting damage
claims or expressly specify a broader
use of such surveys. While requiring
such surveys to be kept confidential
appears to pose no consistency
problems with respect to Federal
regulations, limiting the use of the

surveys to damage claims warrants
further discussion. The State’s
amendments at CSR 38-2-2.11 define
blasting claim to mean an allegation by
the property owner of blasting related
damage to property. To the extent
issuance of an enforcement action is
necessary in resolving a blasting claim
because of an operator’s failure to
repair, we do not find that these
regulations preclude the use of a
preblast survey to support actions such
as the issuance of an NOV. Therefore,
we are approving this provision with
the understanding that the phrase “only
used for evaluating damage claims”
does not preclude the use of preblast
surveys to support the issuance of
NOVs, COs, civil penalties or other
forms of alternative enforcement actions
under the West Virginia Surface Coal
Mining and Reclamation Act and its
implementing regulations to achieve the
repair of blasting damage and thus
resolve a damage claim.

199-1-3.11 Additional protections.
This new subsection provides that the
Secretary of the WVDEP may prohibit
blasting or may prescribe alternative
distance, vibration and airblast limits on
specific areas, on a case-by-case basis,
where research establishes it is
necessary, for the protection of public or
private property, or the general welfare
and safety of the public. While this
provision has no direct Federal
counterpart, we find that it is consistent
with the Federal blasting provisions at
30 CFR 816/817.67(a), (b)(1)(ii), and
(d)(5) and can be approved.

11. CSR 199-1-4 Certification of
Blasters.

199-1-4.1.a Requirements for
certification of blasters. This provision
provides that in every surface mine and
surface area of an underground mine
when blasting operations are being
conducted, a certified blaster shall be
responsible for the storage, handling,
transportation, and use of explosives for
each and every blast, and for conducting
the blasting operations in accordance
with the blasting plans approved in a
permit issued pursuant to W. Va. Code
22-3-1 et seq., and the rules
promulgated under that article. This
provision also provides that each person
responsible for blasting operations shall
be certified. Each certified blaster shall
have proof of certification either on his/
her person or on file at the permit area
during blasting operations. Certified
blasters shall be familiar with the
blasting plan and blasting related
performance standards for the operation
at which they are working. Where more
than one certified blaster is working on
a blast, the blaster who designed the
blast shall supervise the loading

operations and sign the blasting log.
Furthermore, it provides that nothing in
this rule modifies the statutory
regulatory authority of the State Fire
Marshal and the State Commission to
regulate blasting and explosives. Similar
provisions regarding certified blasters
were previously approved at former W.
Va. Code 22—4-3.01(A). We find that the
revised provision is consistent with
SMCRA sections 515(b)(15)(D) and 719
concerning blasters, and no less
effective than the Federal regulations at
30 CFR 816/817.61(c)(1), (2) and (4)(i)
and can be approved.

199-1-4.1.b Qualifications for
certification. This provision provides
that each applicant for certification shall
have had at least one (1) year active
blasting experience within the past
three (3) years, and have demonstrated
a working knowledge of and skills of the
storage, handling, transportation, and
use of explosives, and a knowledge of
all State and Federal laws pertaining
thereto, by successfully taking and
passing the examination for certification
required by CSR 199-1-4.3.b. Similar
provisions regarding qualifications for
certification were previously approved
at W. Va. Administrative Regulations,
Department of Mines, Chapter 22—4—
3.01(A). Although it has no direct
Federal counterpart, we find that the
revised provision is consistent with the
Federal regulations at 30 CFR
850.14(a)(2) and can be approved.

199-1-4.1.c Application for
certification. This provision requires
that prior to taking the examination for
certification, a person must submit an
application along with a fifty dollar
($50.00) application fee to the Office to
take the examination on forms
prescribed by the Secretary of the
WVDEP. Upon receipt of an application
for examination, the Secretary of the
WVDEP shall, after determining that the
applicant meets the experience
requirements of subsection 199-1-4.1.b,
notify the applicant of the date, time,
and location of the scheduled
examination. Similar provisions
regarding application for certification
were previously approved at former
Chapter 22—-4-6.02, except for the
$50.00 fee. Although the revised
provision has no direct Federal
counterpart, we find that it is consistent
with the Federal regulations at 30 CFR
850.12(b) and can be approved.

199-1-4.2 Training. This provision
provides that the Office of Explosives
and Blasting will administer a training
program to assist applicants for blaster
certification or re-certification in
acquiring the knowledge and skills
required for certification. The training
requirements shall include, at a
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minimum, those subject areas set forth
in subdivisions 199—1-4.3.b.1.A through
4.3.b.1.K. The Secretary of the WVDEP
may establish a fee for training to cover
costs to the Office. In lieu of completing
the training program, the applicant for
certification or re-certification who
meets the experience requirements
specified in subdivision 199-1-4.1.b,
may complete a self-study course using
the study guide and other materials
available from the Office. Prior to
certification, all applicants who choose
to self-study will also be required to
attend an Office two-hour training
session addressing certified blasters’
responsibilities and the disciplinary
procedures contained in subsections
199-1-4.9 and 4.10. This training will
be made available immediately prior to
scheduled examinations when
necessary. Similar training provisions
were previously approved at former
Chapter 22—4-3.01(B). In addition, the
requirement to allow for completion of
a self-study course in lieu of completing
the training program was previously
approved at CSR 38-2C—4 (61 FR 6511,
6528; February 21, 1996). While the
revised provision has no direct Federal
counterpart, we find that it is consistent
with the requirements of SMCRA at
section 515(b)(15)(D) and the Federal
regulations at 30 CFR 850.13 and can be
approved.

199-1-4.3.a Examinations for
Certified Blaster Examiners/Inspectors.
This provision provides that all persons
employed by the Office, whose duties
include training, examining, and
certification of blasters and/or
inspecting blasting operations shall be a
certified examiner/inspector.
Certification as an examiner/inspector
does not constitute a surface mine
blaster certification; however, a surface
mine blaster certification is sufficient
for certification as an examiner/
inspector. The examination for certified
examiner/inspector shall at a minimum
test the applicant’s knowledge as
required by CSR 199-1—-4.3.b. Similar
provisions requiring certification of
blaster examiners were previously
approved at former Chapter 22—4—4.
There is no direct Federal counterpart to
this provision. However, we find that
the requirements of this provision do
not render the West Virginia program
less effective than the Federal
regulations concerning blasting at 30
CFR part 850 concerning training,
examination, and certification of
blasters and can be approved.

199-1-4.3.b and 4.3.b.1
Examination for certified blaster. These
provisions identify the topics that must
be covered in the Study Guide for West
Virginia Surface Mine Blasters and by

the examination for certified blasters.
Similar provisions were previously
approved at former Chapter 22—4—
5.03(A)(1). The requirement providing
that the examination will also test on
information contained in the self-study
course was previously approved for
both blaster examiners/inspectors and
certified blasters at CSR 38—-2C-5.1 and
5.2 (61 FR at 6528; February 21, 1996).
At CSR 199-1-4.3.b, the words ‘““three
(3) parts” were deleted. This is a
nonsubstantive change, relating to parts
of the examination that are no longer
applicable, that does not affect the
approved provision. We find that the
revised blaster examination provisions
at subdivisions 4.3.b and 4.3.b.1 are
consistent with the Federal
requirements at 30 CFR 850.13(b) and
850.14(b) and can be approved.

199-1-4.3.b.2 This provision
provides that the examination for
certified blaster shall also include a
simulation examination whereby the
applicant must correctly and properly
complete a blasting log. A similar
provision was previously approved at
former Chapter 22—-4-5.03(A)(2). While
the revised provision has no direct
Federal counterpart, we find that it is
consistent with the Federal requirement
concerning blaster training at 30 CFR
850.13(b)(8) and 850.14(b) and can be
approved.

199-1-4.3.b.3 This provision
provides that the examination for
certified blaster shall also include other
portions or parts developed to
demonstrate an applicant’s ability to use
explosives products and equipment
properly, as deemed appropriate by the
Secretary of the WVDEP. Provisions
requiring hands-on simulation,
including wiring, checking and shooting
a blast were previously approved at
former Chapter 22—4-5.03(A)(3). While
the revised provision has no direct
Federal counterpart, we find that it is
consistent with the Federal
requirements concerning blaster training
at 30 CFR 850.13(b) and 850.14 and can
be approved.

199-1-4.3.c Standards for Blaster
Exam. This provision provides that a
score of 80 percent for the multiple
choice examination, and satisfactory
completion of the blasting log portion,
and any other portions that may be
included in the examination, which are
graded on a pass/fail basis, are required
for successful passage of the
examination for certified blaster. Similar
provisions were previously approved at
former Chapter 22—4-5.03(B), except, as
proposed, hands-on simulation may not
necessarily be required to pass the
examination. We find that the revised
provision is not inconsistent with the

Federal requirements for blaster
examination at 30 CFR 850.14 and can
be approved.

199-1-4.3.d Notification of scores.
This provision provides that the Office
must notify all persons of their scores
within 30 days of completing the
examination. A person who fails to
achieve a passing score of any of the
parts of the examination, may apply,
after receipt of his or her examination
results, to retake the entire examination
or any portions that the individual
failed to pass. Any person who fails to
pass the exam on the second attempt
must certify that he/she has taken or
retaken the training course described at
CSR 199-1-4.2 prior to applying for
another examination. Similar provisions
regarding notification of scores were
previously approved at former Chapter
22-4-5.03(C), except the person was
required to retake the entire
examination. There is no direct Federal
counterpart to this provision. We find,
however, that it is consistent with the
Federal requirements for blaster
examination at 30 CFR 850.14 and can
be approved.

199-1-4.4 Approval of certification.
This provision provides that upon
determination that an applicant for
certification has satisfactorily passed the
examination, the Secretary of the
WVDEP shall, within 30 days of the
examination date, issue a certification
card to the applicant. Similar provisions
regarding approval of certification were
previously approved at former Chapter
22—4-6.03. While the revised provision
has no direct Federal counterpart, we
find that it is consistent with the
Federal requirements for blaster
examination at 30 CFR 850.15(a)
concerning issuance of certification and
can be approved.

199-1-4.5 Conditions or practices
prohibiting certification. This provision
provides that the Secretary of the
WVDEP shall not issue a blaster
certification or re-certification to
persons who: are currently addicted to
alcohol, narcotics or other dangerous
drugs; have exhibited a pattern of
conduct inconsistent with the
acceptance of responsibility for blasting
operations; or are convicted felons.
Similar requirements prohibiting blaster
certification were previously approved
at former Chapter 22—-4-6.01, except for
the new provision relating to convicted
felons, which has no direct Federal
counterpart. Nevertheless, we find that
the entire provision is consistent with
the Federal provisions concerning
issuance of certification at 30 CFR
850.14(a) and 850.15(a) and (b) and can
be approved.
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199-1-4.6.a Refresher training. This
provision provides that all certified
blasters must complete a minimum of
12 hours of refresher training during the
three-year period that each blaster’s
certification is in effect. This refresher
training requirement may be satisfied by
attendance at various professional and
technical seminars and meetings
approved by the Office, or by attendance
at a refresher training session conducted
by the Office. The Secretary of the
WVDEP may establish a fee for refresher
training to cover costs to the Office.
Similar provisions requiring annual
refresher training were previously
approved at former Chapter 22—4—
3.01(B). While the revised provision has
no direct Federal counterpart, we find
that it is consistent with the Federal
provision concerning recertification at
30 CFR 850.15(c) and can be approved.

199-1-4.6.b Re-certification of
blasters. This provision provides that a
certified blaster must be re-certified
every three (3) years. Each applicant for
re-certification must be currently
certified and must document that he or
she satisfactorily meets the experience
requirements of CSR 199—1-4.1.b and
has satisfied the refresher training
requirement at CSR 199-1-4.6.a. The
application for re-certification must be
submitted on forms prescribed by the
Secretary with a thirty dollar ($30.00)
reapplication fee. Similar provisions
regarding re-certification were
previously approved at former Chapter
22—4-7.01, except for the re-application
fee. While the revised provision has no
direct Federal counterpart, we find that
it is consistent with the Federal
requirement for recertification at 30 CFR
850.15(c) and can be approved.

199-1-4.6.c Re-training. This
provision provides that an applicant for
re-certification, who does not meet the
experience requirements of CSR 199-1—
4.1.b, must take the training course, and
must take and pass the examination
required in CSR 199-1-4.3.b. Similar
provisions were previously approved at
former 22—4-7.01(B) and CSR 38-2C—
8.2, except for the modified provision at
subsection 8.2 allowing for the
completion of the self-study course as
an option to completing the refresher
training course, which is to be deleted.
While the revised provision has no
direct Federal counterpart, we find that
it is consistent with the Federal
provision regarding training for certified
blasters at 30 CFR 850.13(a), as well as
the provision for recertification of
blasters at 30 CFR 850.15(c), and can be
approved.

199-1-4.6.d Re-examination. This
provision provides that each certified
blaster shall be required to successfully

complete the examination for certified
surface coal mine blasters at least once
every sixth year, as required by CSR
199-1-4.3.b. Similar provisions
regarding re-examination were
previously approved at former Chapter
22—4-7.02. While the revised provision
has no direct Federal counterpart, we
find that it is consistent with the
Federal requirement for recertification
of blasters at 30 CFR 850.15(c) and can
be approved.

199-1-4.7 Presentation of
certificate; Transfer; and Delegation of
authority. This provision provides that:
Upon request by the Secretary of the
WVDEDP, a certified blaster shall exhibit
his/her blaster certification card; The
certified blaster shall take all reasonable
care to protect his/her certification card
from loss or unauthorized duplication,
and shall immediately report any such
loss or duplication to the Office;
Blaster’s certifications may not be
transferred or assigned; and certified
blasters shall not delegate their
authority or responsibility to any
individual who is not a certified blaster.
A certified blaster shall not take any
instruction or direction on blast design,
explosives loading, handling,
transportation and detonation from a
person not holding a blaster’s certificate,
if such instruction or direction may
result in an unlawful act, or an
improper or unlawful action that may
result in unlawful effects of a blast. A
person not holding a blaster’s
certification who requires a certified
blaster to take such action may be
prosecuted under W. Va. Code 22-3—
17(c) or (i). Similar provisions regarding
presentation, transfer and delegation of
blaster certification were previously
approved at former Chapter 22—4—-8. We
find that the revised provision is no less
effective than the Federal requirements
for recertification of blasters at 30 CFR
850.15(d) and (e) and can be approved.

199-1-4.8 Violations by a certified
blaster. This provision provides that the
Secretary of the WVDEP may issue a
temporary suspension order against a
certified blaster who is, based on clear
and convincing evidence, in violation of
any of the items listed at CSR 199-1—
4.8.a through 4.8.e. The proposed
language was copied and amended from
approved language at CSR 38-2C-10.1
concerning violations, and 38-2-11.1
concerning suspension. Language
authorizing the Secretary to issue a
cessation order and/or take other action
was removed from former CSR 38-2C-
10.1, but the Secretary retained
authority to issue a notice of violation
for violations by a certified blaster as
approved on February 21, 1996 (61 FR
6528-6529). The revised provision is

similar to CSR 38-2C-10.1 with the
following changes. At subsection CSR
199-1-4.8, the words “notice of
violation”” were deleted and replaced
with the words “temporary suspension
order.” With these changes, the
Secretary of WVDEP may issue a
temporary suspension order against a
certified blaster who is, based on clear
and convincing evidence, in violation of
any of the provisions listed at CSR 199-
1-4.8.a through 4.8.e. We find that the
proposed State language as revised is
consistent with the Federal regulations
at 30 CFR 850.15(b), concerning
suspension and revocation of blaster
certification, and can be approved,
except as follows.

199-1-4.8.c. Violations by a
certified blaster. The words “‘substantial
or significant” were added prior to the
word “violations;” the words “or state”
were added after the word ““federal’; and
the words “or the approved blast plan
for the permit where the blaster is
working” were added after the word
“explosives.” With these changes,
violations of Federal or State laws or
regulations related to explosives or the
approved blasting plan must be
“substantial or significant” violations
before a temporary suspension order can
be issued. We find that the proposed
State language is not consistent with the
Federal regulations at 30 CFR
850.15(b)(1)(iii) which authorizes
suspension or revocation for violation of
any provision of the State or Federal
explosives laws or regulations. The
proposed language is narrower than its
Federal counterpart, since it allows for
suspension or revocation of blaster
certification based only on “‘substantial
or significant” violations. In contrast,
the Federal regulations at 30 CFR
850.15(b) authorize suspension or
revocation of the blaster certification for
any type of violation of State or Federal
explosives laws or regulations.
Therefore, we are not approving the
phrase “substantial or significant” at
CSR 199-1-4.8.c. We are approving the
reference to State laws and regulations,
because it is no less effective than the
Federal regulation at 30 CFR
850.15(b)(1)(iii) and can be approved.
We also find that the addition of the
words “or the approved blast plan for
the permit where the blaster is working”
do not render the provision less
effective than 30 CFR 850.15(b)(1)(iii)
and can be approved.

199-1-4.8.d Violations by a certified
blaster. This provision identifies ““false
swearing in order to obtain a blaster’s
certification card” as a violation that the
Secretary may issue a temporary
suspension order against a certified
blaster. The counterpart Federal
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regulations at 30 CFR 850.15(b)(1)(iv)
provide that the regulatory authority
may suspend or revoke a blaster’s
certification for, among other reasons,
providing false information or a
misrepresentation to obtain
certification. The Federal provision
encompasses more than swearing under
oath. It is our understanding that the
State provision encompasses swearing
under oath, as well as providing false
information or a misrepresentation to
obtain blaster certification. Our finding
that this provision is no less effective
than the Federal regulations at 30 CFR
850.15(b)(1)(iv) is based on this
understanding. Therefore, subdivision
4.8.d can be approved.

199-1-4.8.e Illegal or improper
actions by a blaster. At subdivision
4.8.e., the words “in the use, handling,
transportation, or storage of explosives
or in designing and executing a blast,”
were added after the words “certified
blaster.” In addition, the words ““a blast
site” are deleted and replaced with the
words “‘or near a mine site.” As
amended, the Secretary of WVDEP may
issue a temporary suspension order
against a certified blaster for any illegal
or improper action taken by a certified
blaster in the use, handling,
transportation, or storage of explosives
or in designing and executing a blast,
which may or has led to injury or death
at or near a mine site. While there is no
direct Federal counterpart to this new
language, we find that it is not
inconsistent with the Federal
regulations at 30 CFR 850.15(b)(1) and
can be approved.

199-1-4.9.a Suspension. This
provision provides that upon service of
a temporary suspension order, the
certified blaster shall be granted a
hearing before the Secretary of the
WYVDEP to show cause why his or her
certification should not be suspended or
revoked. Similar language was
previously approved at CSR 38-2C—
11.1, except the former provision
provided that issuance of the
suspension order was based upon the
service of a notice of violation. Prior to
the issuance of such an order, the
certified blaster would be granted a
hearing regarding the proposed
suspension. We find that the revised
provision is no less effective than the
Federal regulations concerning
suspension or revocation of the
certification of a blaster at 30 CFR
850.15(b)(1) and can be approved. CSR
199—-1—4.9.a also provides that the
period of suspension will be
conditioned on the severity of the
violation committed by the certified
blaster, and, if the violation can be
abated, the time period in which the

violation is abated. The Secretary of the
WVDEP may require remedial actions
and measures and retraining and
reexamination as a condition for
reinstatement of certification. While
there is no direct Federal counterpart to
this provision, we find that the State
provision is not inconsistent with the
Federal regulations at 30 CFR 850.15(b)
and can be approved.

199-1-4.9.b Revocation of blaster
certification. This provision provides
that if the remedial action required to
abate a suspension order issued by the
Secretary of the WVDERP to a certified
blaster, or any other action required at
a hearing on the suspension of a
blaster’s certification, is not taken
within the specified time period for
abatement, the Secretary of the WVDEP
may revoke the blaster’s certification
and require the blaster to relinquish his
or her certification card. Revocation will
occur if the certified blaster fails to
retrain or fails to take and pass
reexamination as a requirement for
remedial action as described in
subsection 12.1 of this rule. We note
that the reference to subsection 12.1 is
a typographical error, and the correct
citation is subdivision 4.9.a. We
approved the deletion of the phrase “or
a cessation order” from this subsection
on February 21, 1996 (61 FR 6529). The
State further proposes to amend this
subsection by deleting the words
“notice of violation” and adding in their
place the words “suspension order.” In
addition, the phrase “‘or any other
action required at a hearing on the
suspension of a blaster’s certification”
was added to the first sentence, after the
words “certified blaster.” We find that
these changes are not inconsistent with
the Federal regulations and can be
approved.

While we are approving, with the
exception noted above, the State’s
proposed rules addressing suspension
and revocation, we note that there is one
Federal requirement not covered by
these rules. The State lacks a
counterpart to the Federal provision at
30 CFR 850.15(b)(1) that provides that
the regulatory authority must suspend
or revoke a blaster’s certification upon
a finding of willful conduct that was
previously addressed at West Virginia
Administrative Regulations 22—4—
6.01.C. Therefore, the State must further
amend CSR 199-1-4.9.a and 4.9.b, or
otherwise amend the West Virginia
program, to provide that upon a finding
of willful conduct, the Secretary ‘““shall”
revoke or suspend a blaster’s
certification.

199-1-4.9.c Reinstatement. This
provision provides that subject to the
discretion of the Secretary of the

WVDEP, and based on a petition for
reinstatement, any person whose blaster
certification has been revoked, may, if
the Secretary of the WVDEP is satisfied
that the petitioner will comply with all
blasting laws and rules, apply to re-take
the blasters certification examination,
provided the person meets all of the
requirements for blasters certification
specified by this subsection, and has
completed all requirements of the
suspension and revocation orders,
including the time period of the
suspension. While there is no direct
Federal counterpart to this provision,
we find that the provision is not
inconsistent with the Federal
regulations concerning suspension and
revocation of blasters certifications at 30
CFR 850.15(b) and can be approved.

199-1-4.9.d Civil and criminal
penalties. This provision provides that
any certified blaster is subject to the
individual civil and criminal penalties
provided for in W. Va. Code 22-3-17.
While there is no direct Federal
counterpart to this provision, we find
that it is not inconsistent with either
SMCRA at section 518 concerning
penalties, nor 30 CFR part 846
concerning individual civil penalties
and can be approved.

199-1-4.10 Hearings and appeals.
This provision provides that any
certified blaster who is served a
suspension order, revocation order, or
civil and criminal sanctions is entitled
to the rights of hearings and appeals as
provided for in W. Va. Code 22-3-16
and 17. We find that this provision is
not inconsistent with the Federal
regulations concerning suspensions and
revocations of blasters certifications at
30 CFR 850.15(b) and can be approved.

199-1-4.12 Reciprocity with other
states. This provision provides that the
Secretary of the WVDEP may enter into
a reciprocal agreement with other states
wherein persons holding a valid
certification in that state may apply for
certification in West Virginia, and upon
approval by the Secretary of the
WVDEP, be certified without
undergoing the training or examination
requirements set forth in this rule. There
is no direct Federal counterpart to this
State provision. However, because all
state coal mining regulatory programs
are subject to the same minimum
Federal standards under SMCRA at
section 719 and the Federal regulations
at 30 CFR part 850, we find that this
provision does not render the West
Virginia program less effective than
those Federal requirements concerning
the training, examination, and
certification of blasters and can be
approved.
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12. CSR 199-1-5 Blasting Damage
Claim.

199-1-5 Blasting damage claim.
This section is new, and identifies the
characteristics of the types of blasting
damage, and provides requirements
concerning filing a claim,
responsibilities of claims
administrators, and the responsibilities
of claims adjusters. There is no direct
Federal counterpart to the provisions
concerning claims for blasting damage
at CSR 199-1-5. We find that these
provisions are not inconsistent with
SMCRA section 515(b)(15) concerning
blasting, nor with the Federal blasting
regulations at 30 CFR 816/817.61
through 68 and can be approved.
However, one specific provision within
section 5 requires further explanation,
which follows.

199-1-5.2.a.4 Filing a claim. This
provision states that if the property
owner declines to submit a claim to the
Office of Explosives and Blasting under
part 5.2.a.3.C.4, then the Office’s
involvement will be concluded. We
understand this to mean that CSR 199—
1-5.2.a.4 authorizes the Office to
conclude its involvement with the
claims process as identified at CSR 199—
1-5, but it does not mean that the Office
or the WVDEP will be precluded from
issuing a blasting-related NOV, CO, or
taking other enforcement actions where
blasting-related violations that cause
property damage have occurred.
Therefore, based upon that
understanding, we find that CSR 199-1—
5.2.a.4 is not inconsistent with SMCRA
and the Federal regulations at 30 CFR
816/817.61-68 and can be approved. If,
in future reviews, we should determine
that West Virginia is implementing this
provision inconsistent with this finding,
a further amendment may be required.

13. CSR 199-1-6 Arbitration.

199-1-6 Arbitration for blasting
damage claims. This section provides
for the listing and selection of
arbitrators, preliminary information to
the arbitrator, demand for arbitration
and timeframes for arbitration, place of
arbitration, confidentiality of the
arbitration process, presentations to the
arbitrator, arbitration award, fees, costs
and expenses, binding nature of the
award, and payment of the award. There
are no Federal counterparts to these
provisions concerning arbitration for
blasting damage claims. We find,
however, that these provisions are not
inconsistent with SMCRA section
515(b)(15) concerning blasting, nor with
the Federal blasting regulations at 30
CFR 816/817.61 through 816/817.68 and
can be approved. However, further
explanation of one provision is needed,
as follows.

199-1-6.8 Arbitration award, fees,
costs, and expenses. This subsection
limits a claimant’s recovery of costs and
attorney fees to $1,000.00 when an
operator requests arbitration and the
initial claim determination in favor of
the claimant is upheld in whole or in
part. Otherwise, the parties are equally
responsible for the cost of the
proceeding and are responsible for their
own fees and costs. This provision can
not supersede existing attorney fees
provisions pertaining to citizens who
prevail in enforcement actions or
appeals involving blasting violations.
Therefore, and with the understanding
that this provision does not affect any
claimant’s involvement in proceedings
where fees can be claimed under CSR
199-1-8.13 or CSR 38-2-20.12
regardless of whether or not they enter
the arbitration claims process, we find
that CSR 199-1-6.8 is not inconsistent
with the Federal regulations at 43 CFR
4.1290-96 and can be approved.

14. CSR 199-1-7 Explosive Material
Fee.

199-1-7 Explosive Material Fee.
These provisions provide for the
assessment fee on blasting material,
requirements for remittance of the fee,
availability of material delivery records
and inventories, dedication of the fee,
expenditures, sufficiency of fees,
authorization of WVDEP to invest
accrued earnings, and consequences of
noncompliance. There are no direct
Federal counterparts to these provisions
concerning the explosive material fee.
We find, however, that these provisions
are not inconsistent with SMCRA
section 515(b)(15) concerning blasting,
nor with the Federal blasting regulations
at 30 CFR 816/817.61 through 68. In
addition, we find that CSR 199-1-7.2,
regarding the submittal and availability
of records concerning the delivery,
inventory, and use of explosives is not
inconsistent with 30 CFR 840.12(b)
concerning inspection of documents.
Therefore, we find that CSR 199-1-7
can be approved.

15. CSR 199-1-8 Inspections.

199-1-8 Inspections. These
provisions provide for inspections of
blasting operations, compliance
conferences, notice of violations,
cessation orders, show cause orders,
civil penalty determinations, procedure
for assessing civil penalties, assessment
rates, when an individual civil penalty
may be assessed, amount of individual
civil penalty, procedure for assessment
for individual civil penalty, payment of
penalty, and fees and costs of
administrative proceedings. These
provisions at CSR 199—-1-8 can be
approved because they are identical to
approved provisions in the West

Virginia program at CSR 38-2-20.1.e.
through 20.12 concerning inspection
and enforcement, with the following

exceptions.

199-1-8.1 Inspections. This
subsection states that ““[ilnspections
shall be made on any prospecting, active
surface mining operation, or inactive
surface mining operation as necessary to
assure compliance with the WV Code
22-3 and 3A, this rule, and the terms
and conditions of the blasting plan.” We
understand that this provision only
governs blasting-specific inspections
which supplement and do not
supersede the inspection frequency
requirements for surface coal mining
and reclamation operations and
prospecting operations contained in
CSR 38-2-20.1.a. through 20.1.d.
Therefore, and based on our
understanding described above, we find
subsection 8.1 to be consistent with the
Federal regulations at 30 CFR 840.11,
and it can be approved.

CSR 199-1-8.3 Notice of Violations.
The regulations at subsection 8.3, which
govern imminent harm cessation orders,
lack a counterpart to CSR 38-2-20.3.a.4,
which states that mining without a valid
permit or prospecting approval
constitutes imminent harm. However,
the approved provisions at CSR 38-2—
20.3.a.4 require the issuance of a
cessation order to an operator
conducting mining-related blasting
without a valid permit or prospecting
approval. Therefore, we find the
proposed requirements at CSR 199-1—
8.3 to be no less effective than the
Federal requirements at 30 CFR 840.13
and 843.11 and can be approved.

CSR 199-1-8.6 Civil Penalty
Determinations. The sentence at CSR
199-1-8.6 concerning civil penalty
assessments is new, and provides as
follows:

8.6. Civil Penalty Determinations. Except
as specified in WV Code section 22-3-30a(b),
civil penalties for any notice of violation
issued by the Office of Explosives and
Blasting shall be determined by the following
procedure.

We approved W. Va. Code 22—-3—
30a(b) on November 12, 1999 (64 FR
61507, 61517). In approving that
provision, we stated that our approval of
W. Va. Code 22-3-30a(b) was only upon
the condition that any implementing
regulations later promulgated by the
State contain the four criteria for
assessing civil penalties found at section
518(a) of SMCRA. The criteria are
history of violations, seriousness of the
violation, negligence, and demonstrated
good faith of the permittee. As
discussed above at Finding B.4., the
penalties set forth in W. Va. Code 22—
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3-30a(b) are punitive penalties for
blasting violations that result in
property damage. Because they are
punitive in nature, these penalties are in
addition to the civil penalties that are
assessed under CSR 199-1-8.6, 8.7 and
8.8. The proposed language at CSR 199—
1-8.6 reaffirms this finding by providing
that the violations cited under W. Va.
Code 22-3-30a(b) are exempt from the
civil penalty assessment procedures.
The determination of the supplemental
penalty amounts for blasting violations
that result in property damage are
limited to the factors set forth in W. Va.
Code 22—3-30a(b). Furthermore, notices
of violation, including those that are
issued by the Office of Explosives and
Blasting that relate to property damage,
are subject to the civil penalty
assessment procedures set forth in CSR
199-1-8.6, 8.7 and 8.8. Given this
interpretation, we no longer find our
original conditional approval of W. Va.
Code 22-3-30a(b) to be applicable. In
addition, we find that the new language
at CSR 199-1-8.6, 8.7 and 8.8 is not
inconsistent with section 518 of SMCRA
and the Federal regulations at 30 CFR
part 845 and can be approved.

There appear to be errors in the civil
penalty assessment rates set forth in
subdivisions 8.8.b and 8.8.d concerning
seriousness of the violation and the
operator’s good faith. In the table
regarding seriousness of the violation
under rating 6, the dollar amount
should be $1400, not $1200, and in the
good faith table, the percentage under
rating 3 should be 15%, not 20% as
shown. These typographical errors are
also in the civil penalty assessment rate
tables at CSR 38-2-20.7.b and 20.7.d.
While these errors do not render the
tables inconsistent with the Federal
requirements, it is recommended that
they be revised.

16. Surface Mine Board.

CSR 199-1-9 Surface Mine Board.
This provision provides for open
meetings, appeals to the surface mine
board, and prohibits ex parte
communication. CSR 199-1-9
concerning Surface Mine Board is
identical to the approved West Virginia
program at CSR 38-2-21 concerning the
Surface Mine Board. Therefore, we find
that the addition of CSR 199—-1-9 does
not render the West Virginia program
inconsistent with SMCRA nor less
effective than the Federal regulations
and can be approved.

IV. Summary and Disposition of
Comments

Public Comments

In response to our request for
comments from the public on the

proposed amendments (see Section II of
this preamble), we received the
following comments from the American
Arbitration Association (AAA). By letter
dated January 3, 2001 (Administrative
Record Number WV-1193), the AAA
commented on Section CSR 199-1-17,
Arbitration for Blasting Damage Claims.
(This section was subsequently
recodified at CSR 199-1-6.)
Specifically, the AAA commented on
subsection CSR 199-1-6.1 that states,
“It is anticipated that the office will
recommend the roster be maintained by
the American Arbitration Association
from which the parties will choose the
arbitrator.”

The AAA acknowledged that it has
had discussions with the West Virginia
Office of Explosives and Blasting
concerning AAA involvement in
arbitrating blasting-related disputes.
However, the AAA stated that the
proposed blasting rule deviates from the
AAA’s established rules and
procedures, and does not conform to its
discussions with officials of the West
Virginia Office of Explosives and
Blasting. The AAA further stated that,
although programs such as this do not
need to exactly match the AAA’s
existing rules, the AAA will not be
bound through regulation to administer
an unfair program.

The AAA stated that it will continue
to work with the West Virginia Office of
Explosives and Blasting to develop a fair
and expeditious program to administer
and resolve disputes. However, the
AAA stated, the AAA reserves the right
to refuse administration of the disputes
if the program, at any time, deviates
from the established AAA standards.

By letter dated April 20, 2001
(Administrative Record Number WV—
1208), WVDEP, Office of Explosives and
Blasting sent us a letter with its
comments on the AAA’s letter. The
Office of Explosives and Blasting stated
that it is working with the AAA to
compile a list of arbitrators according to
CSR 199-1-6. The Office stated that
since it has no experience with the
arbitration process, it fully intends to let
the AAA proceed in its normal
operating capacity, as long as the Office
still meets the requirements of the rule.
The Office also stated that in a recent
conversation with AAA, the AAA
informed the Office that the AAA’s
comment concerning CSR 199-1-6 is a
general statement, sent as
documentation of AAA established
administrative rules. The Office further
stated that it is working with AAA to
implement the process.

In response, we acknowledge the
AAA’s concern and we recognize that
its participation with West Virginia in

the arbitration of blasting-related
disputes is voluntary. We encourage the
AAA to continue working with the State
Office of Explosives and Blasting to
resolve its concerns. We note that any
changes the State makes to its blasting
rules at CSR 199-1 as a result of its
discussions with the AAA will need to
be submitted to OSM as a program
amendment for approval. In addition,
we note that the sentence quoted above
that was the subject of the AAA’s
comment was deleted from the
regulations when they were recodified
at CSR 199-1-6.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i) and
section 503(b) of SMCRA, on December
1, 2000, and February 1, 2002, we
requested comments on these
amendments from various Federal
agencies with an actual or potential
interest in the West Virginia program
(Administrative Record Numbers WV—
1188 and WV-1268, respectively). We
received comments from three Federal
agencies. The U.S. Department of Labor,
Mine Safety and Health Administration
(MSHA) responded by letter dated
March 1, 2002, and stated that the
employee and adjacent landowner
safety provisions are consistent with
MSHA blasting standards
(Administrative Record Number WV-
1281). MSHA also stated that it found
no issues or impact upon coal miner’s
health and safety.

The U.S. National Park Service
responded by letter dated February 5,
2002, and stated that it had no specific
comments (Administrative Record
Number WV-1270).

The Department of the Army, U.S.
Army Corps of Engineers responded on
February 26, 2002, and stated that its
review found the proposed amendment
to be generally satisfactory to the agency
(Administrative Record Number WV—
1279). In addition, the Corps of
Engineers stated that it has a concern
with the relationship between the
blasting plans discussed in CSR 199-1—
3.2 and the agency’s responsibilities in
administering section 404 of the Clean
Water Act. To avoid any confusion that
the proposed amendment supersedes
the requirements of section 404 of the
Clean Water Act, the agency suggested
including a statement in the amendment
indicating that a separate authorization
is required from the U.S. Army Corps of
Engineers for all work involving any
discharge of dredged or fill material into
the waters of the United States. In
response, there is nothing in the
proposed amendments that supersedes
any of the requirements of Section 404
of the Clean Water Act. Therefore, the
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addition of such a statement in the
amendment is not necessary.

Environmental Protection Agency (EPA)
Comments

Under 30 CFR 732.17(h)(11)(ii), we
are required to obtain written
concurrence from EPA for those
provisions of the program amendment
that relate to air or water quality
standards issued under the authority of
the Clean Water Act (33 U.S.C. 1251 et
seq.) or the Clean Air Act (42 U.S.C.
7401 et seq.). None of these West
Virginia amendments pertains to air or
water quality standards. Therefore, we
did not ask EPA for its concurrence on
any of the proposed amendments.

By letters dated December 1, 2000,
and February 1, 2002, we requested
comments from EPA on these
amendments (Administrative Record
Numbers WV-1188 and WV-1268,
respectively).

The EPA responded by letters dated
January 17, 2001, April 13, 2001, and
February 28, 2002 (Administrative
Record Numbers WV-1196, WV-1207,
and WV-1282, respectively). EPA stated
that it appears that the amendment is in
compliance with the Clean Water Act
and other statutes and regulations under
the jurisdiction of the EPA.

V. OSM'’s Decision

Based on the above findings, and
except as noted below, we are approving
the amendments submitted to us on
October 30, 2000 and November 28,
2001.

At CSR 199-1-3.10.d., the phrase
“and only used for evaluating damage
claims” is approved with the
understanding that it does not preclude
the use of pre-blast surveys to support
the issuance of NOVs, COs, civil
penalties or other forms of alternative
enforcement actions under the West
Virginia Surface Coal Mining and
Reclamation Act and its implementing
regulations to achieve the repair of
blasting damage and thus resolve a
damage claim. At CSR 199-1-4.8.c., we
are not approving the phrase
“substantial or significant.” In addition,
we are requiring the State to amend CSR
199-1-4.9.a and 4.9.b, or otherwise
amend the West Virginia program, to
provide that upon finding of willful
conduct, the Secretary shall revoke or
suspend a blaster’s certification.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 948, which codify decisions
concerning the West Virginia program.
We find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s

program demonstrate that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this rule effective
immediately will expedite that process.
SMCRA requires consistency of State
and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempt from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations ‘““‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally-
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
The basis for this determination is our
decision on a State regulatory program
and does not involve Federal
regulations involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
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substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the
analysis performed under various laws

and executive orders for the counterpart
Federal regulations.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the analysis performed under various
laws and executive orders for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 948
Intergovernmental relations, Surface
mining, Underground mining.
Dated: November 17, 2003.

Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

» For the reasons set out in the preamble,
30 CFR part 948 is amended as set forth
below:

PART 948—WEST VIRGINIA

= 1. The authority citation for part 948
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

= 2. Section 948.12 is amended by
adding new paragraph (d) to read as
follows:

§948.12 State statutory, regulatory, and
proposed program amendment provisions
not approved.

* * * * *

(d) We are not approving the
following provision of the proposed
blasting-related program amendment
that West Virginia submitted on October
30, 2000, and November 28, 2001: At
CSR 199-1-4.8.c, the phrase
“substantial or significant” is not
approved.

* * * * *

= 3. Section 948.15 is amended in the
table by adding a new entry in
chronological order by “Date of
publication of final rule” to read as
follows:

§948.15 Approval of West Virginia
regulatory program amendments.
* * * * *

Original amendment submission date

Date of publication of final rule

Citation/description of approved provisions

* *

October 30, 2000, November 28, 2001

December 10, 2003

* * *

* *

W.Va. Code 22-3-13a(a)(3), (b), (c), ()(14), (9); 22a(a),

(b), (), (). (9); 30a(b), (b)(3). (B)B)(C), (b)), (c). (d),

(e), (), (h)

Code of State Regulations CSR 199-1, except as identified
at 30 CFR 948.12(d), and subdivision 3.10.d is a qualified

approval.

= 4. Section 948.16 is amended by
adding paragraph (a) to read as follows:

§948.16 Required regulatory program
amendments.

* * * * *

(a) By February 9, 2004, West Virginia
must submit either a proposed
amendment or a description of an
amendment to be proposed, together
with a timetable for adoption to amend
CSR 199-1-4.9.a and 4.9.b, or otherwise
amend the West Virginia program, to
provide that upon finding of willful
conduct, the Secretary shall revoke or
suspend a blaster’s certification.

* * * * *

[FR Doc. 03-30550 Filed 12-9-03; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[NV108-SWia; FRL-7595-5]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants; Control of
Emissions From Existing Commercial/
Industrial Solid Waste Incinerator
Units; Nevada

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a negative declaration
submitted by the Nevada Division of
Environmental Protection. The negative
declaration certifies that commercial/
industrial solid waste incinerator units,
subject to the requirements of sections
111(d) and 129 of the Clean Air Act, do
not exist within the agency’s air
pollution control jurisdiction.

DATES: This rule is effective on February
9, 2004 without further notice, unless

EPA receives adverse comments by
January 9, 2004. If we receive such
comment, we will publish a timely
withdrawal in the Federal Register to
notify the public that this rule will not
take effect.

ADDRESSES: Send comments to Andrew
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901,
or e-mail to steckel.andrew@epa.gov, or
submit comments at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Mae
Wang, EPA Region IX, (415) 947-4124,
wang.mae@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Sections 111(d) and 129 of the Clean
Air Act (CAA or the Act) require States
to submit plans to control certain
pollutants (designated pollutants) at
existing solid waste combustor facilities
(designated facilities) whenever
standards of performance have been
established under section 111(b) for new
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sources of the same type, and EPA has
established emission guidelines (EG) for
such existing sources. A designated
pollutant is any pollutant for which no
air quality criteria have been issued, and
which is not included on a list
published under section 108(a) or
section 112(b)(1)(A) of the CAA, but
emissions of which are subject to a
standard of performance for new
stationary sources. However, section
129 of the CAA also requires EPA to
promulgate EG for commercial/
industrial solid waste incinerator
(CISWI) units that emit a mixture of air
pollutants. These pollutants include
organics (dioxins/furans), carbon
monoxide, metals (cadmium, lead,
mercury), acid gases (hydrogen chloride,
sulfur dioxide, and nitrogen oxides) and
particulate matter (including opacity).

On December 1, 2000 (65 FR 75338),
EPA promulgated CISWI unit new
source performance standards and EG,
located at 40 CFR part 60, subparts
CCCC and DDDD, respectively. The
designated facility to which the EG
apply is each existing CISWI unit, as
defined in subpart DDDD, that
commenced construction on or before
November 30, 1999.

Subpart B of 40 CFR part 60
establishes procedures to be followed
and requirements to be met in the
development and submission of State
plans for controlling designated
pollutants. Also, 40 CFR part 62
provides the procedural framework for
the submission of these plans. When
designated facilities are located in a
State, the State must then develop and
submit a plan for the control of the
designated pollutant. However, 40 CFR
60.23(b) and 62.06 provide that if there
are no existing sources of the designated
pollutant in the State, the State may
submit a letter of certification to that
effect (i.e., negative declaration) in lieu
of a plan. The negative declaration
exempts the State from the requirements
of subpart B for the submittal of a
111(d)/129 plan.

II. Final EPA Action

The Nevada Division of
Environmental Protection (NDEP) has
determined that there are no designated
facilities subject to the CISWI unit EG
requirements in its air pollution control
jurisdiction. On October 16, 2003, NDEP
submitted to EPA a negative declaration
letter certifying this fact. EPA is
amending 40 CFR part 62, subpart DD
(Nevada) to reflect the receipt of this
negative declaration letter.

After publication of this Federal
Register notice, if a CISWI facility is
later found within the NDEP
jurisdiction, then the overlooked facility

will become subject to the requirements
of the Federal CISWI 111(d)/129 plan,
including the compliance schedule. The
Federal plan would no longer apply if
EPA subsequently were to receive and
approve a 111(d)/129 plan from NDEP.
EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. This action simply reflects
already existing Federal requirements
for State air pollution control agencies
under 40 CFR parts 60 and 62. In the
Proposed Rules section of this Federal
Register publication, EPA is publishing
a separate document that will serve as
the proposal to approve NDEP’s
negative declaration should relevant
adverse or critical comments be filed.
This rule will be effective February 9,
2004 without further notice unless the
Agency receives relevant adverse
comments by January 9, 2004. If EPA
receives such comments, then EPA will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
a State determination as meeting
Federal requirements and imposes no
additional requirements beyond those
imposed by State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more

Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State negative declaration in
response to implementing a Federal
standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing 111(d)/129 plan
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
111(d)/129 plan submission for failure
to use VGS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a 111(d)/129 plan
submission, to use VCS in place of a
111(d)/129 plan submission that
otherwise satisfies the provisions of the
Clean Air Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
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States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 9, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
approving the section 111(d)/129
negative declaration submitted by NDEP
may not be challenged later in
proceedings to enforce its requirements
(see section 307(b)(2)).

List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Aluminum,
Fertilizers, Fluoride, Intergovernmental
relations, Paper and paper products
industry, Phosphate, Reporting and
recordkeeping requirements, Sulfur
oxides, Sulfuric acid plants, Waste
treatment and disposal.

Dated: November 19, 2003.
Alexis Strauss,
Acting Regional Administrator, Region IX.

» Part 62, Chapter [, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 62—[AMENDED]

= 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart DD—Nevada

= 2. Section 62.7130 is amended by
adding paragraph (c) to read as follows:

§62.7130 Identification of plan.

* * * * *

(c) The Nevada Division of
Environmental Protection submitted on
October 16, 2003, a letter certifying that
there are no existing commercial/
industrial solid waste incineration units
in its jurisdiction that are subject to 40
CFR part 60, subpart DDDD.

[FR Doc. 03-30590 Filed 12-9-03; 8:45 am]
BILLING CODE 6560-50-U

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 105-55

[GSPMR Amendment 2003-01; GSPMR
Case 2003-105-1]

RIN 3090-AH84

General Services Administration
Property Management Regulations;
Collection of Claims Owed the United
States

AGENCY: Office of Finance, General
Services Administration (GSA).
ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending and
reissuing its regulations concerning the
procedures used to collect debts owed
to GSA by incorporating applicable
provisions as required by the Debt
Collection Improvement Act of 1996
(DCIA) and the Federal Claims
Collection Standards.

DATES: Effective date: December 10,
2003.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, Room 4035, GS
Building, Washington, DC, 20405, at
(202) 501—4755 for information
pertaining to status or publication
schedules. For clarification of content,
contact Mr. Michael J. Kosar, Office of
the Chief Financial Officer Room 3121,
1800 F Street, NW., telephone (202)
501-2029; electronic mail
mike.kosar@gsa.gov. Please cite GSPMR
Amendment 2003—-01, GSPMR case
2003-105-1.

SUPPLEMENTARY INFORMATION:

A. Background

GSA is amending and reissuing its
debt collection procedures to
incorporate changes presented in the
amended Federal Claims Collection
Standards (FCCS) issued jointly on
November 22, 2000, by the Department
of the Treasury (Treasury) and the
Department of Justice (DOJ), under the
Debt Collection Improvement Act of
1996 (DCIA). GSA currently has rules
for collecting unpaid debts through
three offset methods: administrative,
salary, and tax refund. These rules were
adopted with then existing provisions of
the Debt Collection Act of 1982, the
FCCS of 1966, and other authorities
governing the collection of Federal
debts.

Discussion of Comments. GSA
received no comments in response to its
proposed rule concerning Collection of
Claims Owed the United States
published in the Federal Register at 68
FR 41274, July 11, 2003.

B. Executive Order 12866

GSA has determined this regulation is
not a significant regulatory action as
defined in Executive Order 12866 and,
accordingly, this regulation has not been
reviewed by the Office of Management
and Budget.

C. Regulatory Flexibility Act

It is hereby certified that this
regulation will not have a significant
economic impact on a substantial
number of small entities because the
regulation either (1) results in greater
flexibility for GSA to streamline debt
collection regulations, or (2) reflects the
statutory language contained in the
DCIA. Accordingly, a Regulatory
Flexibility Analysis is not required.

D. Executive Order 13132

This regulation will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this regulation does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

E. Unfunded Mandates Reform Act of
1995

This regulation will not result in the
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one (1) year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

F. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement Act, 5
U.S.C. 804. This rule will not result in
an annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic or export
markets.

G. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the
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Paperwork Reduction Act, 44 U.S.C.
3507 et seq.

List of Subjects in 41 CFR Part 105-55

Claims owed the United States,
Antitrust, Fraud, Taxes, Interagency
claims, Offset, Payments,
Administrative practice and procedure,
Credit bureaus, Compromise,
Suspension, Termination and discharge
of debts, Hearing and appeals
procedures, Debts.

Dated: December 2, 2003.
Stephen A. Perry,
Administrator of General Services.

m For the reasons set forth in the
preamble, GSA amends 41 CFR chapter
105 as follows:

CHAPTER 105—[AMENDED]

= 1. Revise part 105-55 to read as
follows:

PART 105-55—COLLECTION OF
CLAIMS OWED THE UNITED STATES

Sec.

105-55.001 Prescription of standards.

105-55.002 Definitions.

105-55.003 Antitrust, fraud, tax,
interagency claims, and claims over
$100,000 excluded.

105-55.004 Compromise, waiver, or
disposition under other statutes not
precluded.

105-55.005 Form of payment.

105-55.006 Subdivision of claims not
authorized.

105-55.007 Required administrative
proceedings.

105-55.008 No private rights created.

105-55.009 Aggressive agency collection
activity.

105-55.010

105-55.011
offset.

105-55.012 Contracting with private
collection contractors and with entities

Demand for payment.
Collection by administrative

that locate and recover unclaimed assets.

105-55.013 Suspension or revocation of
eligibility for loans and loan guaranties,
licenses, permits, or privileges.

105-55.014 Liquidation of collateral.

105-55.015 Collection in installments.

105-55.016 Interest, penalties, and
administrative costs.

105-55.017 Use and disclosure of mailing
addresses.

105-55.018 Exemptions.

105-55.019 Compromise of claims.

105-55.020 Bases for compromise.

105-55.021 Enforcement policy.

105-55.022 Joint and several liability.

105-55.023 Further review of compromise
offers.

105-55.024 Consideration of tax
consequences to the Government.
105-55.025 Mutual releases of the debtor

and the Government.

105-55.026 Suspending or terminating
collection activity.

105-55.027 Suspension of collection
activity.

105-55.028 Termination of collection
activity.

105-55.029 Exception to termination.

105-55.030 Discharge of indebtedness;
reporting requirements.

105-55.031 Prompt referral to the
Department of Justice.

105-55.032 Claims Collection Litigation
Report.

105-55.033 Preservation of evidence.

105-55.034 Minimum amount of referrals
to the Department of Justice.

Authority: 5 U.S.C. 552-553; 31 U.S.C.
321, 3701, 3711, 3716, 3717, 3718, 3719,
3720B, 3720D; 31 CFR parts 900-904.

§105-55.001 Prescription of standards.

(a) The Secretary of the Treasury and
the Attorney General of the United
States issued regulations for collecting
debts owed the United States under the
authority contained in 31 U.S.C.
3711(d)(2). The regulations in this part
prescribe standards for the General
Services Administration (GSA) use in
the administrative collection, offset,
compromise, and the suspension or
termination of collection activity for
civil claims for money, funds, or
property, as defined by 31 U.S.C.
3701(b), unless specific GSA statutes or
regulations apply to such activities or,
as provided for by Title 11 of the United
States Code, when the claims involve
bankruptcy. The regulations in this part
also prescribe standards for referring
debts to the Department of Justice for
litigation. Additional guidance is
contained in the Office of Management
and Budget’s Circular A-129 (Revised),
“Policies for Federal Credit Programs
and Non-Tax Receivables,” the
Department of the Treasury’s ‘‘Managing
Federal Receivables,” and other
publications concerning debt collection
and debt management.

(b) GSA is not limited to the remedies
contained in this part and will use all
authorized remedies, including
alternative dispute resolution and
arbitration, to collect civil claims, to the
extent such remedies are not
inconsistent with the Federal Claims
Collection Act, as amended, Chapter 37
of Title 31, United States Code; the Debt
Collection Act of 1982, 5 U.S.C. 5514;
the Debt Collection Improvement Act of
1996, 31 U.S.C. 3701 et seq., or other
relevant statutes. The regulations in this
part are not intended to impair GSA’s
common law rights to collect debts.

(c) Standards and policies regarding
the classification of debt for accounting
purposes (for example, write off of
uncollectible debt) are contained in the
Office of Management and Budget’s
Circular A-129 (Revised), “Policies for
Federal Credit Programs and Non-Tax
Receivables.”

§105-55.002 Definitions.

(a) Administrative offset, as defined in
31 U.S.C. 3701(a)(1), means withholding
funds payable by the United States
(including funds payable by the United
States on behalf of a State government)
to, or held by the United States for, a
person to satisfy a claim.

(b) Compromise means the reduction
of a debt as provided in §§ 105-55.019
and 105-55.020.

(c) Debt collection center means the
Department of the Treasury or other
Government agency or division
designated by the Secretary of the
Treasury with authority to collect debts
on behalf of creditor agencies in
accordance with 31 U.S.C. 3711(g).

(d) Debtor means an individual,
organization, association, corporation,
partnership, or a State or local
government indebted to the United
States or a person or entity with legal
responsibility for assuming the debtor’s
obligation.

(e) Delinquent or past-due non-tax
debt means any non-tax debt that has
not been paid by the date specified in
GSA’s initial written demand for
payment or applicable agreement or
instrument (including a post-
delinquency payment agreement),
unless other satisfactory payment
arrangements have been made.

(f) For the purposes of the standards
in this part, unless otherwise stated, the
term Administrator refers to the
Administrator of General Services or the
Administrator’s delegate.

(g) For the purposes of the standards
in this part, the terms claim and debt are
synonymous and interchangeable. They
refer to an amount of money, funds, or
property that has been determined by
GSA to be due the United States from
any person, organization, or entity,
except another Federal agency, from
sources which include loans insured or
guaranteed by the United States and all
other amounts due the United States
from fees, leases, rents, royalties,
services, sales of real or personal
property, overpayments, penalties,
damages, interest, fines and forfeitures
and all other similar sources, including
debt administered by a third party as an
agent for the Federal Government. For
the purposes of administrative offset
under 31 U.S.C. 3716, the terms claim
and debt include an amount of money,
funds, or property owed by a person to
a State (including past-due support
being enforced by a State), the District
of Columbia, American Samoa, Guam,
the United States Virgin Islands, the
Commonwealth of the Northern Mariana
Islands, or the Commonwealth of Puerto
Rico.



68742

Federal Register/Vol. 68, No. 237/ Wednesday, December 10, 2003 /Rules and Regulations

(h) For the purposes of the standards
in this part, unless otherwise stated, the
terms GSA and Agency are synonymous
and interchangeable.

(i) For the purposes of the standards
in this part, unless otherwise stated,
Secretary means the Secretary of the
Treasury or the Secretary’s delegate.

(j) For the standards in this part,
Federal agencies include agencies of the
executive, legislative, and judicial
branches of the Government, including
Government corporations.

(k) Hearing means a review of the
documentary evidence concerning the
existence and/or amount of a debt, and/
or the terms of a repayment schedule,
provided such repayment schedule is
established other than by a written
agreement entered into pursuant to this
part. If the hearing official determines
the issues in dispute cannot be resolved
solely by review of the written record,
such as when the validity of the debt
turns on the issue of credibility or
veracity, an oral hearing may be
provided.

(1) Hearing official means a Board
Judge of the GSA Board of Contract
Appeals.

(m) In this part, words in the plural
form shall include the singular and vice
versa, and words signifying the
masculine gender shall include the
feminine and vice versa. The terms
includes and including do not exclude
matters not listed but do include matters
that are in the same general class.

(n) Reconsideration means a request
by the employee to have a secondary
review by GSA of the existence and/or
amount of the debt, and/or the proposed
offset schedule.

(0) Recoupment is a special method
for adjusting debts arising under the
same transaction or occurrence. For
example, obligations arising under the
same contract generally are subject to
recoupment.

(p) Taxpayer identifying number
means the identifying number described
under section 6109 of the Internal
Revenue Code of 1986 (26 U.S.C. 6109).
For an individual, the taxpayer
identifying number is the individual’s
social security number.

(q) Waiver means the cancellation,
remission, forgiveness, or non-recovery
of a debt or debt-related charge as
permitted or required by law.

§105-55.003 Antitrust, fraud, tax,
interagency claims, and claims over
$100,000 excluded.

(a) The standards in this part relating
to compromise, suspension, and
termination of collection activity do not
apply to any debt based in whole or in
part on conduct in violation of the

antitrust laws or to any debt involving
fraud, the presentation of a false claim,
or misrepresentation on the part of the
debtor or any party having an interest in
the claim. The standards of this part
relating to the administrative collection
of claims do apply, but only to the
extent authorized by the Department of
Justice (DOJ) in a particular case. Upon
identification of a claim based in whole
or in part on conduct in violation of the
antitrust laws or any claim involving
fraud, the presentation of a false claim,
or misrepresentation on the part of the
debtor or any party having an interest in
the claim, the General Services
Administration (GSA) will promptly
refer the case to the GSA Office of
Inspector General (OIG). The OIG has
the responsibility for investigating or
referring the matter, where appropriate,
to DOJ for action. At its discretion, DOJ
may return the claim to GSA for further
handling in accordance with the
standards of this part.

(b) This part does not apply to tax
debts.

(c) This part does not apply to claims
between GSA and other Federal
agencies.

(d) This part does not apply to claims
over $100,000.

§105-55.004 Compromise, waiver, or
disposition under other statutes not
precluded.

Nothing in this part precludes the
General Services Administration (GSA)
disposition of any claim under statutes
and implementing regulations other
than subchapter II of chapter 37 of Title
31 of the United States Code (Claims of
the United States Government) and the
standards in this part. See, e.g., the
Federal Medical Care Recovery Act, 42
U.S.C. 2651-2653, and applicable
regulations, 28 CFR part 43. In such
cases, the laws and regulations
specifically applicable to claims
collection activities of GSA generally
take precedence.

§105-55.005 Form of payment.

Claims may be paid in the form of
money or, when a contractual basis
exists, the General Services
Administration may demand the return
of specific property or the performance
of specific services.

§105-55.006 Subdivision of claims not
authorized.

Debts will not be subdivided to avoid
the monetary ceiling established by 31
U.S.C. 3711(a)(2). A debtor’s liability
arising from a particular transaction or
contract shall be considered a single
debt in determining whether the debt is
one of less than $100,000 (excluding
interest, penalties, and administrative

costs) or such higher amount as the
Attorney General shall from time to time
prescribe for purposes of compromise,
suspension or termination of collection
activity.

§105-55.007 Required administrative
proceedings.

The General Services Administration
is not required to omit, foreclose, or
duplicate administrative proceedings
required by contract or other laws or
regulations.

§105-55.008 No private rights created.

The standards in this part do not
create any right or benefit, substantive
or procedural, enforceable at law or in
equity by a party against the United
States, its agencies, its officers, or any
other person, nor shall the failure of the
General Services Administration to
comply with any of the provisions of
this part be available to any debtor as a
defense.

§105-55.009 Aggressive agency
collection activity.

(a) The General Services
Administration (GSA) will aggressively
collect all debts arising out of activities
of, or referred or transferred for
collection services to, GSA. Collection
activities will be undertaken promptly,
including letters, telephone calls,
electronic mail (e-mail), and Internet
inquiries, with follow-up action taken as
necessary.

(b) Debts referred or transferred to
Treasury, or Treasury-designated debt
collection centers under the authority of
31 U.S.C. 3711(g), will be serviced,
collected, or compromised, or the
collection action will be suspended or
terminated, in accordance with the
statutory requirements and authorities
applicable to the collection of such
debts.

(c) GSA will cooperate with other
agencies in their debt collection
activities.

(d) GSA will consider referring debts
that are less than 180 days delinquent
to Treasury or to Treasury-designated
“debt collection centers” to accomplish
efficient, cost effective debt collection.
Treasury is a debt collection center, is
authorized to designate other Federal
agencies as debt collection centers based
on their performance in collecting
delinquent debts, and may withdraw
such designations. Referrals to debt
collection centers shall be at the
discretion of, and for a time period
acceptable to, the Secretary. Referrals
may be for servicing, collection,
compromise, suspension, or termination
of collection action.

(e) GSA will transfer to the Secretary
any debt that has been delinquent for a
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period of 180 days or more so the
Secretary may take appropriate action to
collect the debt or terminate collection
action. See 31 CFR 285.12 (Transfer of
Debts to Treasury for Collection). This
requirement does not apply to any debt
that—

(1) Is in litigation or foreclosure;

(2) Will be disposed of under an
approved asset sale program;

(3) Has been referred to a private
collection contractor for a period of time
acceptable to the Secretary;

(4) Is at a debt collection center for a
period of time acceptable to the
Secretary (see paragraph (d) of this
section);

(5) Will be collected under internal
offset procedures within three years
after the debt first became delinquent;

(6) Is exempt from this requirement
based on a determination by the
Secretary that exemption for a certain
class of debt is in the best interest of the
United States. GSA may request the
Secretary to exempt specific classes of
debts;

(7) Is in bankruptcy (see § 105—
55.010(h));

(8) Involves a deceased debtor;

(9) Is owed to GSA by a foreign
government; or

(10) Is in an administrative appeals
process, until the process is complete
and the amount due is set.

(f) Agencies operating Treasury-
designated debt collection centers are
authorized to charge a fee for services
rendered regarding referred or
transferred debts. The fee may be paid
out of amounts collected and will be
added to the debt as an administrative
cost (see § 105-55.016).

§105-55.010 Demand for payment.

(a) Written demand, as described in
paragraph (b) of this section, will be
made promptly upon a debtor of the
United States in terms informing the
debtor of the consequences of failing to
cooperate with the General Services
Administration (GSA) to resolve the
debt. The specific content, timing, and
number of demand letters (usually no
more than three, thirty days apart) will
depend upon the type and amount of
the debt and the debtor’s response, if
any, to GSA’s letters, telephone calls,
electronic mail (e-mail) or Internet
inquiries. In determining the timing of
the demand letter(s), GSA will give due
regard to the need to refer debts
promptly to the Department of Justice
for litigation, in accordance with § 105—
55.031. When necessary to protect the
Government’s interest (for example, to
prevent the running of a statute of
limitations), written demand may be
preceded by other appropriate actions

under this part, including immediate
referral for litigation.

(b) Demand letters will inform the
debtor—

(1) The basis and the amount of the
indebtedness and the rights, if any, the
debtor may have to seek review within
GSA (see § 105-55.011(e));

(2) The applicable standards for
imposing any interest, penalties, or
administrative costs (see § 105-55.016);

(3) The date by which payment
should be made to avoid late charges
(i.e., interest, penalties, and
administrative costs) and enforced
collection, which generally will not be
more than 30 days from the date the
demand letter is mailed or hand-
delivered; and

(4) The name, address, and phone
number of a contact person or office
within GSA.

(c) GSA will exercise care to ensure
that demand letters are mailed or hand-
delivered on the same day they are
dated. For the purposes of written
demand, notification by electronic mail
(e-mail) and/or Internet delivery is
considered a form of written demand
notice. There is no prescribed format for
demand letters. GSA will utilize
demand letters and procedures that will
lead to the earliest practicable
determination of whether the debt can
be resolved administratively or must be
referred for litigation.

(d) GSA may include in demand
letters such items as the willingness to
discuss alternative methods of payment;
Agency policies with respect to the use
of credit bureaus, debt collection
centers, and collection agencies; Agency
remedies to enforce payment of the debt
(including assessment of interest,
administrative costs and penalties,
administrative garnishment, the use of
collection agencies, Federal salary
offset, tax refund offset, administrative
offset, and litigation); the requirement
that any debt delinquent for more than
180 days will be transferred to the
Department of the Treasury for
collection; and, depending on
applicable statutory authority, the
debtor’s entitlement to consideration of
a waiver.

(e) GSA will respond promptly to
communications from debtors, within
30 days whenever feasible, and will
advise debtors who dispute debts to
furnish available evidence to support
their contentions.

(f) Prior to the initiation of the
demand process or at any time during
or after completion of the demand
process, if GSA determines to pursue, or
is required to pursue, offset, the
procedures applicable to offset will be
followed (see § 105-55.011). The

availability of funds or money for debt
satisfaction by offset and GSA’s
determination to pursue collection by
offset will release the Agency from the
necessity of further compliance with
paragraphs (a), (b), (c), and (d) of this
section.

(g) Prior to referring a debt for
litigation, GSA will advise each person
determined to be liable for the debt that,
unless the debt can be collected
administratively, litigation may be
initiated. This notification will comply
with Executive Order 12988 (3 CFR,
1996 Comp. pp. 157-163) and may be
given as part of a demand letter under
paragraph (b) of this section or in a
separate document.

(h) When GSA learns a bankruptcy
petition has been filed with respect to
a debtor, before proceeding with further
collection action, the Agency will
ascertain the impact of the Bankruptcy
Code on any pending or contemplated
collection activities. Unless the Agency
determines the automatic stay imposed
at the time of filing pursuant to 11
U.S.C. 362 has been lifted or is no
longer in effect, in most cases collection
activity against the debtor will stop
immediately.

(1) A proof of claim will be filed in
most cases with the bankruptcy court or
the Trustee. GSA will refer to the
provisions of 11 U.S.C. 106 relating to
the consequences on sovereign
immunity of filing a proof of claim.

(2) If GSA is a secured creditor, it may
seek relief from the automatic stay
regarding its security, subject to the
provisions and requirements of 11
U.S.C. 362.

(3) Offset is stayed in most cases by
the automatic stay. However, GSA will
determine whether its payments to the
debtor and payments of other agencies
available for offset may be frozen by the
Agency until relief from the automatic
stay can be obtained from the
bankruptcy court. GSA also will
determine whether recoupment is
available.

§105-55.011 Collection by administrative
offset.

(a) Scope. (1) The term
“administrative offset” has the meaning
provided in 31 U.S.C. 3701(a)(1).

(2) This section does not apply to—

(i) Debts arising under the Social
Security Act, except as provided in 42
U.S.C. 404;

(ii) Payments made under the Social
Security Act, except as provided for in
31 U.S.C. 3716(c) (see 31 CFR 285.4,
Federal Benefit Offset);

(iii) Debts arising under, or payments
made under, the Internal Revenue Code
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(see 31 CFR 285.2, Tax Refund Offset)
or the tariff laws of the United States;

(iv) Offsets against Federal salaries to
the extent these standards are
inconsistent with regulations published
to implement such offsets under 5
U.S.C. 5514 and 31 U.S.C. 3716 (see 5
CFR part 550, subpart K, and 31 CFR
285.7, Federal Salary Offset);

(v) Offsets under 31 U.S.C. 3728
against a judgment obtained by a debtor
against the United States;

(vi) Offsets or recoupments under
common law, State law, or Federal
statutes specifically prohibiting offsets
or recoupments of particular types of
debts; or

(vii) Offsets in the course of judicial
proceedings, including bankruptcy.

(3) Unless otherwise provided for by
contract or law, debts or payments that
are not subject to administrative offset
under 31 U.S.C. 3716 may be collected
by administrative offset under the
common law or other applicable
statutory authority.

(4) Unless otherwise provided by law,
administrative offset of payments under
the authority of 31 U.S.C. 3716 to collect
a debt may not be conducted more than
10 years after the General Services
Administration’s (GSA'’s) right to collect
the debt first accrued, unless facts
material to GSA’s right to collect the
debt were not known and could not
reasonably have been known by the
official or officials of GSA who were
charged with the responsibility to
discover and collect such debts. This
limitation does not apply to debts
reduced to a judgment.

(5) In bankruptcy cases, GSA will
ascertain the impact of the Bankruptcy
Code, particularly 11 U.S.C. 106, 362,
and 553, on pending or contemplated
collections by offset.

(b) Mandatory centralized
administrative offset. (1) GSA is
required to refer past due, legally
enforceable non-tax debts that are over
180 days delinquent to the Secretary for
collection by centralized administrative
offset. Debts that are less than 180 days
delinquent also may be referred to the
Secretary for this purpose. See
paragraph (b)(5) of this section for debt
certification requirements.

(2) The names and taxpayer
identifying numbers (TINs) of debtors
who owe debts referred to the Secretary
as described in paragraph (b)(1) of this
section will be compared to the names
and TINs on payments to be made by
Federal disbursing officials. Federal
disbursing officials include disbursing
officials of the Department of the
Treasury, the Department of Defense,
the United States Postal Service, other
Government corporations, and

disbursing officials of the United States
designated by the Secretary. When the
name and TIN of a debtor match the
name and TIN of a payee and all other
requirements for offset have been met,
the payment will be offset to satisfy the
debt.

(3) Federal disbursing officials will
notify the debtor/payee in writing that
an offset has occurred to satisfy, in part
or in full, a past due, legally enforceable
delinquent debt. The notice will include
a description of the type and amount of
the payment from which the offset was
taken, the amount of offset that was
taken, the identity of GSA as the
creditor agency requesting the offset,
and a contact point within GSA who
will respond to questions regarding the
offset.

(4)(i) Offsets may be initiated only
after the debtor—

(A) Has been sent written notice of the
type and amount of the debt, the
intention of GSA to use administrative
offset to collect the debt, and an
explanation of the debtor’s rights under
31 U.S.C. 3716(c)(7); and

(B) The debtor has been given—

(1) The opportunity to inspect and
copy Agency records related to the debt;

(2) The opportunity for a review
within GSA of the determination of
indebtedness (see paragraph (e) of this
section); and

(3) The opportunity to make a written
agreement to repay the debt.

(ii) The procedures set forth in
paragraph (b)(4)(i) of this section may be
omitted when—

(A) The offset is in the nature of a
recoupment;

(B) The debt arises under a contract as
set forth in Cecile Industries, Inc. v.
Cheney, 995 F.2d 1052 (Fed. Cir. 1993)
(notice and other procedural protections
set forth in 31 U.S.C. 3716(a) do not
supplant or restrict established
procedures for contractual offsets
accommodated by the Contracts
Disputes Act); or

(C) In the case of non-centralized
administrative offsets conducted under
paragraph (c) of this section, GSA first
learns of the existence of the amount
owed by the debtor when there is
insufficient time before payment would
be made to the debtor/payee to allow for
prior notice and an opportunity for
review. When prior notice and an
opportunity for review are omitted, GSA
will give the debtor such notice and an
opportunity for review as soon as
practicable and will promptly refund
any money ultimately found not to have
been owed to the Government.

(iii)) When GSA previously has given
a debtor any of the required notice and
review opportunities with respect to a

particular debt (see, e.g., § 105-55.010),
the Agency need not duplicate such
notice and review opportunities before
administrative offset may be initiated.

(5) When referring delinquent debts to
the Secretary, GSA will certify, in a
form acceptable to the Secretary, that—

(i) The debt(s) is (are) past due and
legally enforceable; and

(ii) GSA has complied with all due
process requirements under 31 U.S.C.
3716(a) and Agency regulations.

(6) Payments that are prohibited by
law from being offset are exempt from
centralized administrative offset. The
Secretary shall exempt payments under
means-tested programs from centralized
administrative offset when requested in
writing by the Administrator. Also, the
Secretary may exempt other classes of
payments from centralized offset upon
the written request of the Administrator.

(7) Benefit payments made under the
Social Security Act (42 U.S.C. 301 et
seq.), part B of the Black Lung Benefits
Act (30 U.S.C. 921 et seq.), and any law
administered by the Railroad Retirement
Board (other than tier 2 benefits), may
be offset only in accordance with
Treasury regulations, issued in
consultation with the Social Security
Administration, the Railroad Retirement
Board, and the Office of Management
and Budget. See 31 CFR 285.4.

(8) In accordance with 31 U.S.C.
3716(f), the Secretary may waive the
provisions of the Computer Matching
and Privacy Protection Act of 1988
concerning matching agreements and
post-match notification and verification
(5 U.S.C. 552a(0) and (p)) for centralized
administrative offset upon receipt of a
certification from GSA that the due
process requirements enumerated in 31
U.S.C. 3716(a) have been met. The
certification of a debt in accordance
with paragraph (b)(5) of this section will
satisfy this requirement. If such a waiver
is granted, only the Data Integrity Board
of the Department of the Treasury is
required to oversee any matching
activities, in accordance with 31 U.S.C.
3716(g). This waiver authority does not
apply to offsets conducted under
paragraphs (c) and (d) of this section.

(c) Non-centralized administrative
offset. (1) Generally, non-centralized
administrative offsets are ad hoc case-
by-case offsets that GSA conducts, at the
Agency’s discretion, internally or in
cooperation with another agency
certifying or authorizing payments to
the debtor. Unless otherwise prohibited
by law, when centralized administrative
offset is not available or appropriate,
past due, legally enforceable non-tax
delinquent debts may be collected
through non-centralized administrative
offset. In these cases, GSA may make a
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request directly to a payment
authorizing agency to offset a payment
due a debtor to collect a delinquent
debt. For example, it may be appropriate
for GSA to request the Office of
Personnel Management (OPM) offset a
Federal employee’s lump sum payment
upon leaving Government service to
satisfy an unpaid advance.

(2) Such offsets will occur only after—

(i) The debtor has been provided due
process as set forth in paragraph (b)(4)
of this section; and

(ii) The payment authorizing agency
has received written certification from
GSA that the debtor owes the past due,
legally enforceable delinquent debt in
the amount stated, and that GSA has
fully complied with its regulations
concerning administrative offset.

(3) Payment authorizing agencies will
comply with offset requests by GSA to
collect debts owed to the United States,
unless the offset would not be in the
best interests of the United States with
respect to the program of the payment
authorizing agency, or would otherwise
be contrary to law.

(4) When collecting multiple debts by
non-centralized administrative offset,
GSA will apply the recovered amounts
to those debts in accordance with the
best interests of the United States, as
determined by the facts and
circumstances of the particular case,
particularly the applicable statute of
limitations.

(d) Requests to OPM to offset a
debtor’s anticipated or future benefit
payments under the Civil Service
Retirement and Disability Fund. Upon
providing OPM written certification that
a debtor has been afforded the
procedures provided in paragraph (b)(4)
of this section, GSA may request OPM
to offset a debtor’s anticipated or future
benefit payments under the Civil
Service Retirement and Disability Fund
(Fund) in accordance with regulations
codified at 5 CFR 831.1801 through
831.1808. Upon receipt of such a
request, OPM will identify and “flag” a
debtor’s account in anticipation of the
time when the debtor requests, or
becomes eligible to receive, payments
from the Fund. This will satisfy any
requirement that offset be initiated prior
to the expiration of the time limitations
referenced in paragraph (a)(4) of this
section.

(e) Review requirements. (1) A debtor
may seek review of a debt by sending a
signed and dated petition for review to
the official named in the demand letter.
A copy of the petition must also be sent
to the GSA Board of Contract Appeals
(GSBCA) at the address indicated in
paragraph (e)(6) of this section.

(2) For purposes of this section,
whenever GSA is required to afford a
debtor a review within the Agency, the
hearing official will provide the debtor
with a reasonable opportunity for an
oral hearing when the debtor requests
reconsideration of the debt and the
hearing official determines that the
question of the indebtedness cannot be
resolved by review of the documentary
evidence; for example, when the
validity of the debt turns on an issue of
credibility or veracity.

(3) Witnesses will be asked to testify
under oath or affirmation, and a written
transcript of the hearing will be kept
and made available to either party in the
event of an appeal under the
Administrative Procedure Act, 5 U.S.C.
701-706. Arrangements for the taking of
the transcript will be made by the
hearing official, and all charges
associated with the taking of the
transcript will be the responsibility of
GSA.

(4) In those cases when an oral
hearing is not required by this section,
the hearing official will accord the
debtor a “paper hearing,” that is, a
determination of the request for
reconsideration based upon a review of
the written record.

(5) Hearings will be conducted by a
Board Judge of the GSBCA. GSA must
provide proof that a valid non-tax debt
exists, and the debtor must provide
evidence that no debt exists or that the
amount of the debt is incorrect.

(6) If an oral hearing is provided, the
debtor may choose to have it conducted
in the hearing official’s office located at
GSA Central Office, 1800 F St., NW.,
Washington, DC 20405, at another
location designated by the hearing
official, or may choose a hearing by
telephone. All personal and travel
expenses incurred by the debtor in
connection with an in-person hearing
will be borne by the debtor. All
telephonic charges incurred during a
hearing will be the responsibility of
GSA.

(7) If the debtor is an employee of
GSA, the employee may represent
himself or herself or may be represented
by another person of his or her choice
at the hearing. GSA will not compensate
the employee for representation
expenses, including hourly fees for
attorneys, travel expenses, and costs for
reproducing documents.

(8) A written decision will be issued
by the hearing official no later than 60
days from the date the petition for
review is received by GSA. The decision
will state the—

(i) Facts supporting the nature and
origin of the debt;

(ii) Hearing officials analysis,
findings, and conclusions as to the
debtor’s and/or GSA’s grounds;

(iii) Amount and validity of the debt;
and

(iv) Repayment schedule, if
applicable.

(9) The hearing official’s decision will
be the final Agency action for the
purposes of judicial review under the
Administrative Procedure Act (5 U.S.C.
701 et seq.).

(f) Waiver requirements. (1) Under
certain circumstances, a waiver of a
claim against an employee of GSA
arising out of an erroneous payment of
pay, allowances, travel, transportation,
or relocation expenses and allowances
may be granted in whole or in part.

(2) GSA procedures for waiving a
claim of erroneous payment of pay and
allowances can be found in GSA Order
CFO 4200.1, “Waiver of Claims for
Overpayment of Pay and Allowances”.

(3) GSA will follow the procedures of
5 U.S.C. 5584 when considering a
request for waiver of erroneous payment
of travel, transportation, or relocation
expenses and allowances.

§105-55.012 Contracting with private
collection contractors and with entities that
locate and recover unclaimed assets.

(a) Subject to the provisions of
paragraph (b) of this section, the General
Services Administration (GSA) may
contract with private collection
contractors, as defined in 31 U.S.C.
3701(f), to recover delinquent debts
provided that—

(1) GSA retain the authority to resolve
disputes, compromise debts, suspend or
terminate collection activity, and refer
debts for litigation;

(2) The private collection contractor is
not allowed to offer the debtor, as an
incentive for payment, the opportunity
to pay the debt less the private
collection contractor’s fee unless GSA
has granted such authority prior to the
offer;

(3) The contract provides that the
private collection contractor is subject
to the Privacy Act of 1974 to the extent
specified in 5 U.S.C. 552a(m), and to
applicable Federal and state laws and
regulations pertaining to debt collection
practices, including but not limited to
the Fair Debt Collection Practices Act,
15 U.S.C. 1692; and

(4) The private collection contractor is
required to account for all amounts
collected.

(b) GSA will use Governmentwide
debt collection contracts to obtain debt
collection services provided by private
collection contractors. However, GSA
may refer debts to private collection
contractors pursuant to a contract
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between the Agency and the private
collection contractor only if such debts
are not subject to the requirement to
transfer debts to Treasury for debt
collection. See 31 U.S.C. 3711(g); 31
CFR 285.12(e).

(c) GSA may fund private collection
contractor contracts in accordance with
31 U.S.C. 3718(b), or as otherwise
permitted by law.

(d) GSA may enter into contracts for
locating and recovering assets of the
United States, such as unclaimed assets.

(e) GSA may enter into contracts for
debtor asset and income search reports.
In accordance with 31 U.S.C. 3718(b),
such contracts may provide that the fee
a contractor charges the Agency for such
services may be payable from the
amounts recovered, unless otherwise
prohibited by statute.

§105-55.013 Suspension or revocation of
eligibility for loans and loan guaranties,
licenses, permits, or privileges.

(a) Unless waived by the
Administrator, the General Services
Administration (GSA) will not extend
financial assistance in the form of a
loan, loan guarantee, or loan insurance
to any person delinquent on a non-tax
debt owed to a Federal agency. This
prohibition does not apply to disaster
loans. The authority to waive the
application of this section may be
delegated to the Chief Financial Officer
and re-delegated only to the Deputy
Chief Financial Officer of GSA. GSA
may extend credit after the delinquency
has been resolved. The Secretary may
exempt classes of debts from this
prohibition and has prescribed
standards defining when a
“delinquency” is “resolved” for
purposes of this prohibition. See 31 CFR
285.13.

(b) In non-bankruptcy cases, GSA,
when seeking the collection of statutory
penalties, forfeitures, or other types of
claims, will consider the suspension or
revocation of licenses, permits, or other
privileges for any inexcusable or willful
failure of a debtor to pay such a debt in
accordance with GSA regulations or
governing procedures. The debtor will
be advised in GSA’s written demand for
payment of the Agency’s ability to
suspend or revoke licenses, permits, or
privileges. If GSA makes, guarantees,
insures, acquires, or participates in
loans, the Agency will consider
suspending or disqualifying any lender,
contractor, or broker from doing further
business with the Agency or engaging in
programs sponsored by the Agency if
such lender, contractor, or broker fails
to pay its debts to the Government
within a reasonable time or if such
lender, contractor, or broker has been

suspended, debarred, or disqualified
from participation in a program or
activity by another Federal agency. The
failure of any surety to honor its
obligations in accordance with 31 U.S.C.
9305 will be reported to the Treasury.
The Treasury will forward notification
to all interested agencies that a surety’s
certificate of authority to do business
with the Government has been revoked
by the Treasury.

(c) The suspension or revocation of
licenses, permits, or privileges also may
extend to GSA programs or activities
administered by the states on behalf of
GSA, to the extent they affect GSA’s
ability to collect money or funds owed
by debtors.

(d) In bankruptcy cases, before
advising the debtor of GSA’s intention
to suspend or revoke licenses, permits,
or privileges, the Agency will ascertain
the impact of the Bankruptcy Code,
particularly 11 U.S.C. 362 and 525,
which may restrict such action.

§105-55.014 Liquidation of collateral.

(a) The General Services
Administration (GSA) will liquidate
security or collateral through the
exercise of a power of sale in the
security instrument or a non-judicial
foreclosure, and apply the proceeds to
the applicable debt(s), if the debtor fails
to pay the debt(s) within a reasonable
time after demand and if such action is
in the best interest of the United States.
Collection from other sources, including
liquidation of security or collateral, is
not a prerequisite to requiring payment
by a surety, insurer, or guarantor unless
such action is expressly required by
statute or contract.

(b) When GSA learns a bankruptcy
petition has been filed with respect to
a debtor, the Agency will ascertain the
impact of the Bankruptcy Code,
including, but not limited to, 11 U.S.C.
362, to determine the applicability of
the automatic stay and the procedures
for obtaining relief from such stay prior
to proceeding under paragraph (a) of
this section.

§105-55.015 Collection in installments.
(a) Whenever feasible, the General
Services Administration (GSA) will
collect the total amount of a debt in one
lump sum. If a debtor is financially
unable to pay a debt in one lump sum,
GSA may accept payment in regular
installments. GSA may obtain financial
statements from debtors who represent
they are unable to pay in one lump sum
and independently verify such
representations whenever possible (see
§105-55.020(g)). When GSA agrees to
accept payments in regular installments,
a legally enforceable written agreement

from the debtor will be obtained
specifying all of the terms of the
arrangement and containing a provision
accelerating the debt in the event of
default. If the debtor’s financial
statement discloses the ownership of
assets which are free and clear of liens
or security interests, or assets in which
the debtor owns an equity, the debtor
may be asked to secure the payment of
an installment note by executing a
Security Agreement and Financing
Statement transferring to the United
States a security interest in the asset
until the debt is paid.

(b) The size and frequency of
installment payments will bear a
reasonable relation to the size of the
debt and the debtor’s ability to pay. The
installment payments will be sufficient
in size and frequency to liquidate the
debt in three years or less, unless
circumstances warrant a longer period.

(c) Security for deferred payments
may be obtained in appropriate cases.
GSA may accept installment payments
notwithstanding the refusal of the
debtor to execute a written agreement or
to give security, at the Agency’s option.

§105-55.016 Interest, penalties, and
administrative costs.

(a) Except as provided in paragraphs
(g), (h), and (i) of this section, the
General Services Administration (GSA)
will charge interest, penalties, and
administrative costs on debts owed to
the United States pursuant to 31 U.S.C.
3717. GSA will send by U.S. mail,
overnight delivery service, or hand-
delivery a written notice to the debtor,
at the debtor’s most recent address
available to the Agency, explaining the
Agency’s requirements concerning these
charges, except where these
requirements are included in a
contractual or repayment agreement.
These charges will continue to accrue
until the debt is paid in full or
otherwise resolved through
compromise, termination, or waiver of
the charges.

(b) GSA will charge interest on debts
owed the United States as follows:

(1) Interest will accrue from the date
of delinquency, or as otherwise
provided by law.

(2) Unless otherwise established in a
contract, repayment agreement, or by
statute, the rate of interest charged will
be the rate established annually by the
Secretary in accordance with 31 U.S.C.
3717(a)(1). Pursuant to 31 U.S.C. 3717,
GSA may charge a higher rate of interest
if it is reasonably determined that a
higher rate is necessary to protect the
rights of the United States. GSA will
document the reason(s) for a
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determination that the higher rate is
necessary.

(3) The rate of interest, as initially
charged, will remain fixed for the
duration of the indebtedness. When a
debtor defaults on a repayment
agreement and seeks to enter into a new
agreement, GSA may require payment of
interest at a new rate that reflects the
Current Value of Funds Rate (CVFR) at
the time the new agreement is executed.
Interest will not be compounded, that is,
interest will not be charged on interest,
penalties, or administrative costs
required by this section. If a debtor
defaults on a previous repayment
agreement, charges that accrued but
were not collected under the defaulted
agreement will be added to the principal
under the new repayment agreement.

(c) GSA will assess administrative
costs incurred for processing and
handling delinquent debts. The
calculation of administrative costs will
be based on actual costs incurred or
upon estimated costs as determined by
the Agency.

(d) Unless otherwise established in a
contract, repayment agreement, or by
statute, GSA will charge a penalty,
pursuant to 31 U.S.C. 3717(e)(2), not to
exceed six percent a year on the amount
due on a debt that is delinquent for
more than 90 days. This charge will
accrue from the date of delinquency.

(e) GSA may increase an
“administrative debt” by the cost of
living adjustment in lieu of charging
interest and penalties under this
section. “Administrative debt” includes,
but is not limited to, a debt based on
fines, penalties, and overpayments, but
does not include a debt based on the
extension of Government credit, such as
those arising from loans and loan
guaranties. The cost of living adjustment
is the percentage by which the
Consumer Price Index for the month of
June of the calendar year preceding the
adjustment exceeds the Consumer Price
Index for the month of June of the
calendar year in which the debt was
determined or last adjusted. Increases to
administrative debts will be computed
annually. GSA will use this alternative
only when there is a legitimate reason
to do so, such as when calculating
interest and penalties on a debt would
be extremely difficult because of the age
of the debt.

(f) When a debt is paid in partial or
installment payments, amounts received
by GSA will be applied first to
outstanding penalties, second to
administrative charges, third to interest,
and last to principal.

(g) GSA will waive the collection of
interest, penalty and administrative
charges imposed pursuant to this

section on the portion of the debt that

is paid within 30 days after the date on
which interest began to accrue. GSA
may extend this 30-day period on a
case-by-case basis. In addition, GSA
may waive interest, penalties, and
administrative costs charged under this
section, in whole or in part, without
regard to the amount of the debt, either
under the criteria set forth in these
standards for the compromise of debts,
or if the Agency determines that
collection of these charges resulted from
Agency error, is against equity and good
conscience, or is not in the best interest
of the United States.

(h) Unless a statute or regulation
specifically prohibits collection,
interest, penalties and administrative
costs will continue to accrue for periods
during which collection activity has
been suspended pending Agency review
or waiver consideration.

(i) GSA is authorized to impose
interest and related charges on debts not
subject to 31 U.S.C. 3717, in accordance
with the common law.

§105-55.017 Use and disclosure of
mailing addresses.

(a) When attempting to locate a debtor
in order to collect or compromise a debt
under this part or other authority, the
General Services Administration (GSA)
may send a request to the Secretary (or
designee) to obtain a debtor’s mailing
address from the records of the Internal
Revenue Service.

(b) GSA is authorized to use mailing
addresses obtained under paragraph (a)
of this section to enforce collection of a
delinquent debt and may disclose such
mailing addresses to other agencies and
to collection agencies for collection
purposes.

§105-55.018 Exemptions.

(a) The preceding sections of this part,
to the extent they reflect remedies or
procedures prescribed by the Debt
Collection Act of 1982 and the Debt
Collection Improvement Act of 1996,
such as administrative offset, use of
credit bureaus, contracting for collection
agencies, and interest and related
charges, do not apply to debts arising
under, or payments made under, the
Internal Revenue Code of 1986, as
amended (26 U.S.C. 1 et seq.); the Social
Security Act (42 U.S.C. 301 et seq.),
except to the extent provided under 42
U.S.C. 404 and 31 U.S.C. 3716(c); or the
tariff laws of the United States. These
remedies and procedures, however, may
be authorized with respect to debts that
are exempt from the Debt Collection Act
of 1982 and the Debt Collection
Improvement Act of 1996, to the extent

they are authorized under some other
statute or the common law.

(b) Claims arising from the audit of
transportation accounts pursuant to 31
U.S.C. 3726 will be determined,
collected, compromised, terminated or
settled in accordance with regulation
published under the authority of 31
U.S.C. 3726 (see 41 CFR part 101-41,
administered by the Director, Office of
Transportation Audits) and are
otherwise exempted from this part.

§105-55.019 Compromise of claims.

(a) The standards set forth in this
section apply to the compromise of
debts pursuant to 31 U.S.C. 3711. The
General Services Administration (GSA)
may exercise such compromise
authority for debts arising out of
activities of, or referred or transferred
for collection services to, the Agency
when the amount of the debt then due,
exclusive of interest, penalties, and
administrative costs, does not exceed
$100,000 or any higher amount
authorized by the Attorney General. The
Administrator may designate other GSA
officials to exercise the authorities in
this section.

(b) Unless otherwise provided by law,
when the principal balance of a debt,
exclusive of interest, penalties, and
administrative costs, exceeds $100,000
or any higher amount authorized by the
Attorney General, the authority to
accept the compromise rests with the
Department of Justice. GSA will
evaluate the compromise offer, using the
factors set forth in § 105-55.020. If an
offer to compromise any debt in excess
of $100,000 is acceptable to the Agency,
GSA will refer the debt to the Givil
Division or other appropriate litigating
division in the Department of Justice
using a Claims Collection Litigation
Report. The referral will include
appropriate financial information and a
recommendation for the acceptance of
the compromise offer. Justice
Department approval is not required if
GSA rejects a compromise offer.

§105-55.020 Bases for compromise.

(a) The General Services
Administration (GSA) may compromise
a debt if the full amount cannot be
collected because—

(1) The debtor is unable to pay the full
amount in a reasonable time, as verified
through credit reports or other financial
information.

(2) GSA is unable to collect the debt
in full within a reasonable time by
enforced collection proceedings.

(3) The cost of collecting the debt
does not justify the enforced collection
of the full amount.



68748

Federal Register/Vol. 68, No. 237/ Wednesday, December 10, 2003 /Rules and Regulations

(4) There is significant doubt
concerning the Government’s ability to
prove its case in court.

(b) In determining the debtor’s
inability to pay, GSA will consider
relevant factors such as the following:

(1) Age and health of the debtor.

(2) Present and potential income.

(3) Inheritance prospects.

(4) The possibility that assets have
been concealed or improperly
transferred by the debtor.

(5) The availability of assets or
income that may be realized by enforced
collection proceedings.

(c) GSA will verify the debtor’s claim
of inability to pay by using a credit
report and other financial information
as provided in paragraph (g) of this
section. GSA will consider the
applicable exemptions available to the
debtor under State and Federal law in
determining the Government’s ability to
enforce collection. GSA also may
consider uncertainty as to the price that
collateral or other property will bring at
a forced sale in determining the
Government’s ability to enforce
collection. A compromise effected
under this section will be for an amount
that bears a reasonable relation to the
amount that can be recovered by
enforced collection procedures, with
regard to the exemptions available to the
debtor and the time that collection will
take.

(d) If there is significant doubt
concerning the Government’s ability to
prove its case in court for the full
amount claimed, either because of the
legal issues involved or because of a
bona fide dispute as to the facts, then
the amount accepted in compromise of
such cases will fairly reflect the
probabilities of successful prosecution
to judgment, with due regard given to
the availability of witnesses and other
evidentiary support for the
Government’s claim. In determining the
litigative risks involved, GSA will
consider the probable amount of court
costs and attorney fees pursuant to the
Equal Access to Justice Act, 28 U.S.C.
2412 that may be imposed against the
Government if it is unsuccessful in
litigation.

(e) GSA may compromise a debt if the
cost of collecting the debt does not
justify the enforced collection of the full
amount. The amount accepted in
compromise in such cases may reflect
an appropriate discount for the
administrative and litigative costs of
collection, with consideration given to
the time it will take to effect collection.
Collection costs may be a substantial
factor in the settlement of small debts.
In determining whether the cost of
collection justifies enforced collection

of the full amount, GSA will consider
whether continued collection of the
debt, regardless of cost, is necessary to
further an enforcement principle, such
as the Government’s willingness to
pursue aggressively defaulting and
uncooperative debtors.

(f) GSA generally will not accept
compromises payable in installments.
This is not an advantageous form of
compromise in terms of time and
administrative expense. If, however,
payment of a compromise in
installments is necessary, GSA will
obtain a legally enforceable written
agreement providing that, in the event
of default, the full original principal
balance of the debt prior to compromise,
less sums paid thereon, is reinstated.
Whenever possible, GSA will obtain
security for repayment in the manner set
forth in § 105-55.015.

(g) To assess the merits of a
compromise offer based in whole or in
part on the debtor’s inability to pay the
full amount of a debt within a
reasonable time, GSA may obtain a
current financial statement from the
debtor, executed under penalty of
perjury, showing the debtor’s assets,
liabilities, income and expenses. GSA
also may obtain credit reports or other
financial information to assess
compromise offers. GSA may use their
own financial information form or may
request suitable forms from the
Department of Justice or the local
United States Attorney’s Office.

§105-55.021 Enforcement policy.

Pursuant to this section, the General
Services Administration may
compromise statutory penalties,
forfeitures, or claims established as an
aid to enforcement and to compel
compliance, if the Agency’s
enforcement policy in terms of
deterrence and securing compliance,
present and future, will be adequately
served by the Agency’s acceptance of
the sum to be agreed upon.

§105-55.022 Joint and several liability.

(a) When two or more debtors are
jointly and severally liable, the General
Services Administration (GSA) may
pursue collection activity against all
debtors, as appropriate. GSA will not
attempt to allocate the burden of
payment between the debtors but will
proceed to liquidate the indebtedness as
quickly as possible.

(b) GSA will ensure that a
compromise agreement with one debtor
does not release the Agency’s claim
against the remaining debtors. The
amount of a compromise with one
debtor will not be considered a
precedent or binding in determining the

amount that will be required from other
debtors jointly and severally liable on
the claim.

§105-55.023 Further review of
compromise offers.

If the General Services Administration
(GSA) is uncertain whether to accept a
firm, written, substantive compromise
offer on a debt that is within the
Agency’s delegated compromise
authority, it may refer the offer to the
Civil Division or other appropriate
litigating division in the Department of
Justice (DOYJ), using a Claims Collection
Litigation Report accompanied by
supporting data and particulars
concerning the debt. DOJ may act upon
such an offer or return it to GSA with
instructions or advice.

§105-55.024 Consideration of tax
consequences to the Government.

In negotiating a compromise, the
General Services Administration (GSA)
may consider the tax consequences to
the Government. In particular, GSA may
consider requiring a waiver of tax-loss-
carry-forward and tax-loss-carry-back
rights of the debtor. For information on
discharge of indebtedness reporting
requirements see § 105-55.030.

§105-55.025 Mutual releases of the debtor
and the Government.

In all appropriate instances, a
compromise that is accepted by the
General Services Administration may be
implemented by means of a mutual
release, in which the debtor is released
from further non-tax liability on the
compromised debt in consideration of
payment in full of the compromise
amount and the Government and its
officials, past and present, are released
and discharged from any and all claims
and causes of action arising from the
same transaction that the debtor may
have. In the event a mutual release is
not executed when a debt is
compromised, unless prohibited by law,
the debtor is still deemed to have
waived any and all claims and causes of
action against the Government and its
officials related to the transaction giving
rise to the compromised debt.

§105-55.026 Suspending or terminating
collection activity.

(a) The standards set forth in §§ 105—
55.027 and 105-55.028 apply to the
suspension or termination of collection
activity pursuant to 31 U.S.C. 3711 on
debts that do not exceed $100,000, or
such other amount as the Attorney
General may direct, exclusive of
interest, penalties, and administrative
costs, after deducting the amount of
partial payments or collections, if any.
Prior to referring a debt to the
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Department of Justice (DOJ) for
litigation, the General Services
Administration (GSA) may suspend or
terminate collection under this part
with respect to debts arising out of
activities of, or referred or transferred
for collection services to, the Agency.

(b) If, after deducting the amount of
any partial payments or collections, the
principal amount of a debt exceeds
$100,000, or such other amount as the
Attorney General may direct, exclusive
of interest, penalties, and administrative
costs, the authority to suspend or
terminate rests solely with DOJ. If GSA
believes suspension or termination of
any debt in excess of $100,000 may be
appropriate, the Agency will refer the
debt to the Civil Division or other
appropriate litigating division in DOJ,
using the Claims Collection Litigation
Report. The referral will specify the
reasons for the Agency’s
recommendation. If, prior to referral to
DOJ, GSA determines a debt is plainly
erroneous or clearly without legal merit,
the Agency may terminate collection
activity regardless of the amount
involved without obtaining DOJ
concurrence.

§105-55.027 Suspension of collection
activity.

(a) The General Services
Administration (GSA) may suspend
collection activity on a debt when—

(1) The Agency cannot locate the
debtor;

(2) The debtor’s financial condition is
expected to improve; or

(3) The debtor has requested a waiver
or review of the debt.

(b) Based on the current financial
condition of the debtor, GSA may
suspend collection activity on a debt
when the debtor’s future prospects
justify retention of the debt for periodic
review and collection activity and—

(1) The applicable statute of
limitations has not expired; or

(2) Future collection can be effected
by administrative offset,
notwithstanding the expiration of the
applicable statute of limitations for
litigation of claims, with due regard to
the 10-year limitation for administrative
offset prescribed by 31 U.S.C.
3716(e)(1); or

(3) The debtor agrees to pay interest
on the amount of the debt on which
collection will be suspended, and such
suspension is likely to enhance the
debtor’s ability to pay the full amount
of the principal of the debt with interest
at a later date.

(c)(1) GSA will suspend collection
activity during the time required for
consideration of the debtor’s request for
waiver or administrative review of the

debt if the statute under which the
request is sought prohibits the Agency
from collecting the debt during that
time.

(2) If the statute under which the
request is sought does not prohibit
collection activity pending
consideration of the request, GSA will
use discretion, on a case-by-case basis,
to suspend collection. Further, GSA
ordinarily will suspend collection
action upon a request for waiver or
review if the Agency is prohibited by
statute or regulation from issuing a
refund of amounts collected prior to
Agency consideration of the debtor’s
request. However, GSA will not suspend
collection when the Agency determines
the request for waiver or review is
frivolous or was made primarily to
delay collection.

(d) When GSA learns a bankruptcy
petition has been filed with respect to
a debtor, in most cases the collection
activity on a debt will be suspended,
pursuant to the provisions of 11 U.S.C.
362, 1201, and 1301, unless the Agency
can clearly establish the automatic stay
has been lifted or is no longer in effect.
GSA will, if legally permitted, take the
necessary legal steps to ensure no funds
or money are paid by the Agency to the
debtor until relief from the automatic
stay is obtained.

§105-55.028 Termination of collection
activity.

(a) The General Services
Administration (GSA) may terminate
collection activity when—

(1) The Agency is unable to collect
any substantial amount through its own
efforts or through the efforts of others;

(2) The Agency is unable to locate the
debtor;

(3) Costs of collection are anticipated
to exceed the amount recoverable;

(4) The debt is legally without merit
or enforcement of the debt is barred by
any applicable statute of limitations;

(5) The debt cannot be substantiated;
or

(6) The debt against the debtor has
been discharged in bankruptcy.

(b) Before terminating collection
activity, GSA will pursue all
appropriate means of collection and
determine, based upon the results of the
collection activity, that the debt is
uncollectible. Termination of collection
activity ceases active collection of the
debt. The termination of collection
activity does not preclude GSA from
retaining a record of the account for
purposes of—

(1) Selling the debt, if the Secretary
determines that such sale is in the best
interests of the United States;

(2) Pursuing collection at a
subsequent date in the event there is a

change in the debtor’s status or a new
collection tool becomes available;

(3) Offsetting against future income or
assets not available at the time of
termination of collection activity; or

(4) Screening future applicants of
loans and loan guaranties, licenses,
permits, or privileges for prior
indebtedness.

(c) Generally, GSA will terminate
collection activity on a debt that has
been discharged in bankruptcy,
regardless of the amount. GSA may
continue collection activity, however,
subject to the provisions of the
Bankruptcy Code, for any payments
provided under a plan of reorganization.
Offset and recoupment rights may
survive the discharge of the debtor in
bankruptcy and, under some
circumstances, claims also may survive
the discharge. For example, the claims
of GSA that it is a known creditor of a
debtor may survive a discharge if the
Agency did not receive formal notice of
the proceedings.

§105-55.029 Exception to termination.

When a significant enforcement
policy is involved, or recovery of a
judgment is a prerequisite to the
imposition of administrative sanctions,
the General Services Administration
may refer debts for litigation even
though termination of collection activity
may otherwise be appropriate.

§105-55.030 Discharge of indebtedness;
reporting requirements.

(a) Before discharging a delinquent
debt (also referred to as a close out of
the debt), the General Services
Administration (GSA) will take all
appropriate steps to collect the debt in
accordance with 31 U.S.C. 3711(g),
including, as applicable, administrative
offset, tax refund offset, Federal salary
offset, referral to Treasury, Treasury-
designated debt collection centers or
private collection contractors, credit
bureau reporting, wage garnishment,
litigation, and foreclosure. Discharge of
indebtedness is distinct from
termination or suspension of collection
activity and is governed by the Internal
Revenue Code. When collection action
on a debt is suspended or terminated,
the debt remains delinquent and further
collection action may be pursued at a
later date in accordance with the
standards set forth in this part. When
GSA discharges a debt in full or in part,
further collection action is prohibited.
Therefore, GSA will make the
determination that collection action is
no longer warranted before discharging
a debt. Before discharging a debt, GSA
will terminate debt collection action.
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(b) Section 3711(i), Title 31, United
States Code, requires GSA to sell a
delinquent non-tax debt upon
termination of collection action if the
Secretary determines such a sale is in
the best interests of the United States.
Since the discharge of a debt precludes
any further collection action (including
the sale of a delinquent debt), GSA may
not discharge a debt until the
requirements of 31 U.S.C. 3711(i) have
been met.

(c) Upon discharge of a debt of more
than $600, GSA must report the
discharge to the Internal Revenue
Service (IRS) in accordance with the
requirements of 26 U.S.C. 6050P and 26
CFR 1.6050P-1. GSA may request
Treasury or Treasury-designated debt
collection centers to file such a
discharge report to the IRS on the
Agency’s behalf.

(d) When discharging a debt, GSA
will request the GSA Office of General
Counsel to release any liens of record
securing the debt.

§105-55.031 Prompt referral to the
Department of Justice.

(a) The General Services
Administration (GSA) will promptly
refer to the Department of Justice (DOJ)
for litigation debts on which aggressive
collection activity has been taken in
accordance with § 105-55.009 and that
cannot be compromised, or on which
collection activity cannot be suspended
or terminated, in accordance with
§§ 105-55.027 and 105-55.028. GSA
may refer those debts arising out of
activities of, or referred or transferred
for collection services to, the Agency.
Debts for which the principal amount is
over $1,000,000, or such other amount
as the Attorney General may direct,
exclusive of interest and penalties, will
be referred to the Civil Division or other
division responsible for litigating such
debts at DOJ, Washington, DC. Debts for
which the principal amount is
$1,000,000, or less, or such other
amount as the Attorney General may
direct, exclusive of interest or penalties,
will be referred to DOJ’s Nationwide
Central Intake Facility as required by
the Claims Collection Litigation Report
instructions. Debts will be referred as
early as possible, consistent with
aggressive GSA collection activity and
the observance of the standards
contained in this part, and, in any event,
well within the period for initiating
timely lawsuits against the debtors. GSA
will make every effort to refer
delinquent debts to DOJ for litigation
within one year of the date such debts
last became delinquent. In the case of
guaranteed or insured loans, GSA will
make every effort to refer these

delinquent debts to DOJ for litigation
within one year from the date the loan
was presented to the Agency for
payment or re-insurance.

(b) DOJ has exclusive jurisdiction over
the debts referred to it pursuant to this
section. GSA, as the referring agency,
will immediately terminate the use of
any administrative collection activities
to collect a debt at the time of the
referral of that debt to DOJ. GSA will
advise DQJ of the collection activities
which have been utilized to date, and
their result. GSA will refrain from
having any contact with the debtor and
will direct all debtor inquiries
concerning the debt to DOJ, except as
otherwise agreed between GSA and DOJ.
GSA will immediately notify DOJ of any
payments credited by the Agency to the
debtor’s account after referral of a debt
under this section. DOJ will notify GSA
of any payments it receives from the
debtor.

§105-55.032 Claims Collection Litigation
Report.

(a) Unless excepted by the
Department of Justice (DOJ), the General
Services Administration (GSA) will
complete the Claims Collection
Litigation Report (CCLR) (see § 105—
55.019(b)), accompanied by a signed
Certificate of Indebtedness, to refer all
administratively uncollectible claims to
DQJ for litigation. GSA will complete all
sections of the CCLR appropriate to each
claim as required by the CCLR
instructions and furnish such other
information as may be required in
specific cases.

(b) GSA will indicate clearly on the
CCLR the actions DOJ should take with
respect to the referred claim. The CCLR
permits the Agency to indicate
specifically any of a number of litigative
activities which DOJ may pursue,
including enforced collection, judgment
lien only, renew judgment lien only,
renew judgment lien and enforce
collection, program enforcement,
foreclosure only, and foreclosure and
deficiency judgment.

(c) GSA also will use the CCLR to
refer claims to DOJ to obtain approval of
any proposals to compromise the claims
or to suspend or terminate Agency
collection activity.

§105-55.033 Preservation of evidence.
The General Services Administration
(GSA) will take care to preserve all files
and records that may be needed by the
Department of Justice (DOJ) to prove
their claims in court. GSA ordinarily
will include certified copies of the
documents that form the basis for the
claim in the packages referring their
claims to DOJ for litigation. GSA will

provide originals of such documents
immediately upon request by DOJ.

§105-55.034 Minimum amount of referrals
to the Department of Justice.

(a) The General Services
Administration (GSA) will not refer for
litigation claims of less than $2,500,
exclusive of interest, penalties, and
administrative costs, or such other
amount as the Attorney General shall
from time to time prescribe. The
Department of Justice (DOJ) will notify
GSA if the Attorney General changes
this minimum amount.

(b) GSA will not refer claims of less
than the minimum amount unless—

(1) Litigation to collect such smaller
claims is important to ensure
compliance with the Agency’s policies
or programs;

(2) The claim is being referred solely
for the purpose of securing a judgment
against the debtor, which will be filed
as a lien against the debtor’s property
pursuant to 28 U.S.C. 3201 and returned
to GSA for enforcement; or

(3) The debtor has the clear ability to
pay the claim and the Government
effectively can enforce payment, with
due regard for the exemptions available
to the debtor under State and Federal
law and the judicial remedies available
to the Government.

(c) GSA will consult with the
Financial Litigation Staff of the
Executive Office for United States
Attorneys in DOJ prior to referring
claims valued at less than the minimum
amount.

[FR Doc. 03—-30409 Filed 12-9-03; 8:45 am]
BILLING CODE 6820-34-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 105-56

[GSPMR Amendment 2003-02; GSPMR
Case 2003-105-3]

RIN 3090-AH86

Salary Offset for Indebtedness of
Federal Employees to the United
States

AGENCY: Office of Finance, General
Services Administration (GSA).

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending its
regulations to implement the salary
offset procedures used to collect debts
that are owed to the United States by
Federal employees. The change
conforms GSA regulations to the
legislative changes enacted in the Debt
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Collection Improvement Act of 1996
and the amended procedures presented
in the Federal Claims Collection
Standards jointly issued by the
Department of the Treasury (Treasury)
and the Department of Justice (DoJ). The
change allows GSA to improve its
collection of debts due the United States
from Federal employees.

DATES: Effective date: December 10,
2003.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, Room 4035, GS
Building, Washington, DC 20405, at
(202) 501—4755 for information
pertaining to status or publication
schedules. For clarification of content,
contact Mr. Michael J. Kosar, (202) 501—
2029. Please cite GSPMR Amendment
2003-02, GSPMR case 2003—105-3.
SUPPLEMENTARY INFORMATION:

A. Background

GSA currently has rules for collecting
unpaid debts through salary offset under
the provisions of the Debt Collection
Act of 1982, the Federal Claims
Collection Standards (FCCS) of 1966,
and other authorities governing the
collection of Federal debts. The change
incorporates changes that are presented
in the amended FCCS issued jointly by
Treasury and DoJ, and the Debt
Collection Improvement Act of 1996
(DCIA).

A new subpart B, Centralized Salary
Offset Procedures (CSO)—GSA as
Creditor Agency, is added to include
procedures for notifying Treasury of
delinquent Federal employee debtors
from another agency who owe debts to
GSA. A new subpart C, Centralized
Salary Offset Procedures (CSO)—GSA as
Paying Agency, is added to include
procedures for offsetting debts of a GSA
employee or a cross-serviced agency
employee that owes a debt to another
agency. The DCIA of 1996 requires
Federal agencies to match their
delinquent debtor records with records
of Federal employees, at least annually,
to identify Federal employees who owe
delinquent debt to the United States.
This part implements the requirement
under 5 U.S.C. 5514(a)(1) that all
Federal agencies, using a process known
as centralized salary offset computer
matching, identify Federal employees
who owe delinquent non-tax debt to the
United States. Centralized salary offset
computer matching is the computerized
comparison of delinquent debt records
with records of Federal employees. The
purpose of centralized salary offset
computer matching is to identify those
debtors whose Federal salaries should
be offset to collect delinquent debts
owed to the Federal Government. This

part specifies the delinquent debt
records and Federal employee records
that must be included in the salary
offset matching process. For purposes of
this part, delinquent debt records
consist of the debt information
submitted to Treasury for purposes of
administrative offset as required under
31 U.S.C. 3716(c)(6).

Discussion of Comments

In response to its Notice of Proposed
Rule (NPR) concerning Salary Offset for
Indebtedness of Federal Employees to
the United States (68 FR 41093, July 10,
2003), GSA received internal comments
from its National Payroll Center (NPC).
A review of the comments is provided
in the following comment analysis,
including a discussion of GSA’s
determination whether to incorporate
specific suggestions in the final rule.
The comment analysis is organized by
reference to the paragraph in the NPR.

NPR Sec. 105-56.003, Definitions. The
final rule incorporates one commenter’s
suggestion to list the definitions in
alphabetical order.

NPR Sec. 105-56.003(j) and NPR Sec.
105-56.015(m), Definitions. One
commenter suggested inserting the word
Administration after General Services so
the definition reads “Administrator of
General Services Administration”. The
commenter’s suggestion and the NPR
definitions have the same meaning,
however, the NPR definition is
considered the more grammatically
correct. No change is made to the final
rule.

NPR Sec. 105-56.005(b), Employee
response. One commenter suggested
NPR Sec. 105-56.005(b) specify where
an employee should submit their waiver
request since the other lettered
paragraphs specify a point of contact.
They recommend that employees send
their signed waiver request to the GSA
National Payroll Center (NPC). This
suggestion is incorporated in the final
rule.

B. Executive Order 12866

GSA has determined that this
regulation is not a significant regulatory
action as defined in Executive Order
12866, and accordingly, this regulation
has not been reviewed by the Office of
Management and Budget.

C. Regulatory Flexibility Act

It is hereby certified that this
regulation will not have a significant
economic impact on a substantial
number of small entities because the
regulation either (1) results in greater
flexibility for GSA to streamline debt
collection regulations, or (2) reflects the
statutory language contained in the

DCIA. Accordingly, a Regulatory
Flexibility Analysis is not required.

D. Executive Order 13132

This regulation will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this regulation does
not have sufficient federalism
implications to warrant the preparation
of a federalism assessment.

E. Unfunded Mandates Reform Act of
1995

This regulation will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one (1) year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

F. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement Act, 5
U.S.C. 804. This rule will not result in
an annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic or export
markets.

G. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the
Paperwork Reduction Act, 44 U.S.C.
3507 et seq.

List of Subjects in 41 CFR Part 105-56

Claims, Salary offset, Payments,
Administrative practice and procedure,
Hearings, Appeals procedures, Debts,
Debt collection, Wages, Government
employees.

Dated: December 2, 2003.
Stephen A. Perry,
Administrator of General Services.

m For the reasons set forth in the
preamble, GSA amends 41 CFR chapter
105 as follows:
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PART 105-56—SALARY OFFSET FOR
INDEBTEDNESS OF FEDERAL
EMPLOYEES TO THE UNITED STATES

= 1. Revise part 105-56 to read as
follows:

PART 105-56—SALARY OFFSET FOR
INDEBTEDNESS OF FEDERAL
EMPLOYEES TO THE UNITED STATES

Subpart A—Salary Offset of General
Services Administration Employees

Sec.
105-56.001
105-56.002
105-56.003
105-56.004
105-56.005
105-56.006
105-56.007
105-56.008
105-56.009
105-56.010
105-56.011
105-56.012 Refunds.

105-56.013 Coordinating offset with

another Federal agency.

Subpart B—Centralized Salary Offset (CSO)
Procedures—GSA as Creditor Agency

105-56.014 Purpose and scope.

105-56.015 Definitions.

105-56.016 GSA participation.

105-56.017 Centralized salary offset
computer match.

105-56.018 Salary offset.

105-56.019 Offset amount.

105-56.020 Priorities.

105-56.021 Notice.

105-56.022 Fees.

105-56.023 Disposition of amounts
collected.

Subpart C—Centralized Salary Offset (CSO)
Procedures—GSA as Paying Agency

105-56.024 Purpose and scope.

105-56.025 Definitions.

105-56.026 GSA participation.

105-56.027 Centralized salary offset
computer match.

105-56.028 Salary offset.

105-56.029 Offset amount.

105-56.030 Priorities.

105-56.031 Notice.

105-56.032 Fees.

105-56.033 Disposition of amounts
collected.

Authority: 5 U.S.C. 5514; 31 U.S.C. 3711;
31 U.S.C. 3716; 5 CFR part 550, subpart K;
31 CFR part 5; 31 CFR 285.7; 31 CFR parts
900-904.

Scope.

Excluded debts or claims.
Definitions.

Pre-offset notice.
Employee response.
Petition for pre-offset hearing.
Pre-offset oral hearing.
Pre-offset paper hearing.
Written decision.
Deductions.

Non-waiver of rights.

Subpart A—Salary Offset of General
Services Administration Employees

§105-56.001 Scope.

(a) This subpart covers internal GSA
collections under 5 U.S.C. 5514. It
applies when certain debts to the United
States are recovered by administrative
offset from the disposable pay of a GSA
employee or a cross-serviced agency
employee, except in situations where
the employee consents to the recovery.

(b) The collection of any amount
under this subpart will be in accordance
with the standards promulgated
pursuant to the Debt Collection
Improvement Act of 1996 (DCIA), 31
U.S.C. 3701 et seq., and the Federal
Claims Collection Standards, 31 CFR
parts 900 through 904 as amended, or in
accordance with any other statutory
authority for the collection of claims of
the United States or any Federal agency.

§105-56.002 Excluded debts or claims.

This subpart does not apply to the
following:

(a) Debts or claims arising under the
Internal Revenue Code of 1954 as
amended (26 U.S.C. 1 et seq.), the Social
Security Act (42 U.S.C. 301 et seq.), or
the tariff laws of the United States.

(b) Any case where collection of a
debt by salary offset is explicitly
provided for or prohibited by another
statute. Debt collection procedures
under other statutory authorities,
however, must be consistent with the
provisions of the Federal Claims
Collection Standards, defined at
paragraph (h) of § 105-56.003.

(c) An employee election of coverage
or of a change of coverage under a
Federal benefits program that requires
periodic deductions from pay if the
amount to be recovered was
accumulated over four pay periods or
less. However, if the amount to be
recovered was accumulated over more
than four pay periods, the procedures
under § 105-56.004 of this subpart will
apply.
(d) Routine adjustment in pay or
allowances that is made to correct an
overpayment of pay attributable to
clerical or administrative errors or
delays in processing pay documents, if
the overpayment occurred within the
four pay periods preceding the
adjustment and, at the time of the
adjustment, or as soon after as possible,
the employee is provided written notice
of the nature and amount of the
adjustment.

(e) Any adjustment to collect a debt
amounting to $50 or less, if, at the time
of the adjustment, or as soon after as
possible, the employee is given written
notice of the nature and amount of the
adjustment and a point of contact for
contesting the adjustment.

(f) Debts or claims arising from the
accrual of unpaid Health Benefits
Insurance (HBI) premiums as the result
of an employee’s election to continue
health insurance coverage during
periods of leave without pay (LWOP), or
when pay is insufficient to cover
premiums. Debt collection procedures
for unpaid HBI are covered under 5 CFR
part 890, Subpart E.

§105-56.003 Definitions.

The following definitions apply to
this subpart:

(a) Administrative offset, as defined in
31 U.S.C. 3701(a)(1), means withholding
funds payable by the United States
(including funds payable by the United
States on behalf of a State government)
to, or held by the United States for, a
person to satisfy a claim.

(b) Agency means a department,
agency or sub-agency, court, court
administrative office, or instrumentality
in the executive, judicial, or legislative
branch of the Federal government,
including government corporations.

(c) Business day means Monday
through Friday, excluding Federal legal
holidays. For purposes of computation,
the last day of the period will be
included unless it is a Federal legal
holiday.

(d) Creditor agency means any agency
that is owed a debt, including a debt
collection center when acting on behalf
of a creditor agency in matters
pertaining to the collection of a debt.

(e) Cross-serviced agency means an
arrangement between GSA and another
agency whereby GSA provides financial
support services to the other agency on
a reimbursable basis. Financial support
services can range from simply
providing computer and software
timesharing services to full-service
administrative processing.

(f) Disposable pay means the amount
that remains from an employee’s
Federal pay after required deductions
for Federal, State and local income
taxes; Social Security taxes, including
Medicare taxes; Federal retirement
programs, including contributions to the
Thrift Savings Plan (TSP); premiums for
life (excluding amounts deducted for
supplemental coverage) and health
insurance benefits; Internal Revenue
Service (IRS) tax levies; and such other
deductions that may be required by law
to be withheld.

(g) Employee means any individual
employed by GSA or a cross-serviced
agency of the executive, legislative, or
judicial branches of the Federal
Government, including Government
corporations.

(h) FCCS means the Federal Claims
Collection Standards jointly published
by the Department of Justice and the
Department of the Treasury at 31 CFR
parts 900 through 904.

(i) Financial hardship means an
inability to meet basic living expenses
for goods and services necessary for the
survival of the debtor and his or her
spouse and dependents.

(j) For the purposes of the standards
in this subpart, unless otherwise stated,
the term ““Administrator” refers to the
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Administrator of General Services or the
Administrator’s delegate.

(k) For the purposes of the standards
in this subpart, the terms “claim” and
“debt” are synonymous and
interchangeable. They refer to an
amount of money, funds, or property
that has been determined by GSA to be
due the United States from an employee
of GSA or a cross-serviced agency from
sources which include loans insured or
guaranteed by the United States and all
other amounts due the United States
from fees, leases, rents, royalties,
services, sales of real or personal
property, overpayments, penalties,
damages, interest, fines and forfeitures
and all other similar sources, including
debt administered by a third party as an
agent for the Federal Government. For
the purposes of administrative offset
under 31 U.S.C. 3716, the terms “claim”
and ““debt” include an amount of
money, funds, or property owed by an
employee to a State (including past-due
support being enforced by a State), the
District of Columbia, American Samoa,
Guam, the United States Virgin Islands,
the Commonwealth of the Northern
Mariana Islands, or the Commonwealth
of Puerto Rico.

(1) For the purposes of the standards
in this subpart, unless otherwise stated,
the terms “GSA” and “Agency” are
synonymous and interchangeable.

(m) Hearing official means a Board
Judge of the GSA Board of Contract
Appeals (GSBCA).

(n) Pay means basic pay, special pay,
incentive pay, retired pay, retainer pay,
or in the case of an individual not
entitled to basic pay, other authorized

ay.
(}(7)) Pre-offset hearing means a review
of the documentary evidence
concerning the existence and/or amount
of a debt, and/or the terms of a
repayment schedule, provided such
repayment schedule is established other
than by a written agreement entered into
pursuant to this subpart. If the hearing
official determines that the issues in
dispute cannot be resolved solely by
review of the written record, such as
when the validity of the debt turns on
the issue of credibility or veracity, an
oral hearing may be provided.

(p) Program official means a
supervisor or management official of the
employee’s service, staff office, cross-
serviced agency, or other designated
Agency officials.

(q) Reconsideration means a request
by the employee to have a secondary
review by GSA of the existence and/or
amount of the debt, and/or the proposed
offset schedule.

(r) Salary offset means an
administrative offset to collect a debt

under 5 U.S.C. 5514 by deduction(s) at
one or more officially established pay
intervals from the current pay account
of an employee without his or her
consent.

(s) Waiver means the cancellation,
remission, forgiveness, or non-recovery
of a debt or debt-related charge as
permitted or required by law.

§105-56.004 Pre-offset notice.

An employee must be given written
notice from the appropriate program
official at least 30 days in advance of
initiating a deduction from disposable
pay informing him or her of—

(a) The nature, origin and amount of
the indebtedness determined by GSA or
a cross-serviced agency to be due;

(b) The intention of GSA to initiate
proceedings to collect the debt through
deductions from the employee’s current
disposable pay and other eligible
payments;

(c) The amount (stated as a fixed
dollar amount or as a percentage of pay,
not to exceed 15 percent of disposable
pay), frequency, proposed beginning
date, and duration of the intended
deductions;

(d) GSA’s policy concerning how
interest, penalties, and administrative
costs are assessed (see 41 CFR part 105—
55.017), including a statement that such
assessments will be made unless
excused under 31 U.S.C. 3717(h) and 31
CFR 901.9(g) and (h);

(e) The employee’s right to inspect
and copy GSA records relating to the
debt, if records of the debt are not
attached to the notice, or if the
employee or his or her representative
cannot personally inspect the records,
the right to receive a copy of such
records. Any costs associated with
copying the records for the debtor will
be borne by the debtor. The debtor must
give a minimum of three (3) business
days notice in advance to GSA of the
date on which he or she intends to
inspect and copy the records involved;

(f) A demand for repayment providing
for an opportunity, under terms
agreeable to GSA, for the employee to
establish a schedule for the voluntary
repayment of the debt by offset or to
enter into a written repayment
agreement of the debt in lieu of offset;

(g) The employee’s right to request a
waiver (see § 105-56.005(b) of this
subpart);

(h) The employee’s right to request
reconsideration by the Agency of the
existence and/or amount of the debt,
and/or the proposed offset schedule;

(i) The employee’s right to a pre-offset
hearing conducted by a hearing official,
arranged by the appropriate program

official, if a request is filed as prescribed
by § 105-56.006 of this subpart;

(j) The method and time period for
requesting a hearing, including a
statement that the timely filing of a
request for hearing will stay the
commencement of collection
proceedings;

(k) The 1ssuance of a final decision on
the hearing, if requested, at the earliest
practicable date, but no later than 60
days after the request for hearing is
filed, unless the employee requests and
the hearing official grants a delay in the
proceedings;

(1) The risk that any knowingly false
or frivolous statements, representations,
or evidence may subject the employee
to—

(1) Disciplinary procedures
appropriate under 5 U.S.C. Chapter 75,
5 CFR part 752, or any other applicable
statutes or regulations;

(2) Penalties under the False Claims
Act, 31 U.S.C. 3729-3731, or any other
applicable statutory authority; or

(3) Criminal penalties under 18 U.S.C.
286, 287, 1001, and 1002, or any other
applicable statutory authority;

(m) Any other rights and remedies
available to the employee under statutes
or regulations governing the program for
which the collection is being made;

(n) The employee’s right to a prompt
refund if amounts paid or deducted are
later waived or found not owed, unless
otherwise provided by law (see § 105—
56.012 of this subpart);

(0) The specific address to which all
correspondence must be directed
regarding the debt.

§105-56.005 Employee response.

(a) Voluntary repayment agreement.
An employee may submit a request to
the appropriate program official who
signed the pre-offset notice to enter into
a written repayment agreement of the
debt in lieu of offset. The request must
be made within 7 days of receipt of
notice under § 105-56.004 of this
subpart. The agreement must be in
writing, signed by both the employee
and the appropriate program official
making the notice, and a signed copy
must be sent to the appropriate Finance
Center serving the program activity.
Acceptance of such an agreement is
discretionary with the Agency. An
employee who enters into such an
agreement may, nevertheless, seek a
waiver under paragraph (b) of this
section.

(b) Waiver. An employee may submit
a signed waiver request of overpayment
of pay or allowances (e.g., 5 U.S.C. 5584,
10 U.S.C. 2774, or 32 U.S.C. 716) to the
GSA National Payroll Center (NPC).
When an employee requests waiver
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consideration, further collection on the
debt may be suspended until a final
administrative decision is made on the
waiver request. During the period of any
suspension, interest, penalties and
administrative charges may be held in
abeyance. GSA will not duplicate, for
purposes of salary offset, any of the
notices/procedures already provided the
debtor prior to a request for waiver.

(c) Reconsideration. (1) An employee
may seek a reconsideration of GSA’s
determination regarding the existence
and/or amount of the debt. The request
must be submitted to the appropriate
program official indicated in the pre-
offset notice, within 7 days of receipt of
notice under § 105-56.004 of this
subpart. Within 20 days of receipt of
this notice, the employee must submit a
detailed statement of reasons for
reconsideration that must be
accompanied by supporting
documentation.

(2) An employee may request a
reconsideration of the proposed offset
schedule. The request must be
submitted to the appropriate program
official indicated in the pre-offset
notice, within 7 days of receipt of notice
under § 105-56.004 of this subpart.
Within 20 days of receipt of this notice,
the employee must submit an
alternative repayment schedule
accompanied by a detailed statement,
supported by documentation,
evidencing financial hardship resulting
from GSA’s proposed schedule.
Acceptance of the request is at GSA’s
discretion. GSA will notify the
employee in writing of its decision
concerning the request to reduce the
rate of an involuntary deduction.

§105-56.006 Petition for pre-offset
hearing.

(a) The employee may request a pre-
offset hearing by filing a written petition
with the appropriate program official
indicated in the pre-offset notice, within
15 days of receipt of the written notice.
The petition must state why the
employee believes GSA’s determination
concerning the existence and/or amount
of the debt is in error, set forth any
objections to the involuntary repayment
schedule, and, if the employee is
seeking an oral hearing, set forth reasons
for an oral hearing. The timely filing of
a petition will suspend the
commencement of collection
proceedings.

(b) The employee’s petition or
statement must be signed and dated by
the employee.

(c) Petitions for hearing made after the
expiration of the 15-day period may be
accepted if the employee can show that
the delay was because of circumstances

beyond his or her control or because of
failure to receive notice of the time
limit.

(d) If the employee timely requests a
pre-offset hearing or the timeliness is
waived, the appropriate program official
must—

(1) Promptly notify the GSBCA and
arrange for a hearing official (see § 105—
56.003(m) of this subpart). The hearing
official will notify the employee
whether he or she may have an oral or
a “paper hearing,” i.e., a review on the
written record (see 31 CFR 901.3(e));
and

(2) Provide the hearing official with a
copy of all records on which the
determination of the debt and any
involuntary repayment schedule are
based.

(e) If an oral hearing is to be held, the
hearing official will notify the
appropriate program official and the
employee of the date, time, and location
of the hearing. The debtor may choose
to have the hearing conducted in the
hearing official’s office located at GSA
Central Office, 1800 F St., NW.,
Washington, DC 20405, at another
location designated by the hearing
official, or by telephone. The debtor and
any witnesses are responsible for any
personal expenses incurred to arrive at
a hearing official’s office or other
designated location (see § 105—
56.007(c)). All telephonic charges
incurred during a hearing will be the
responsibility of GSA.

(f) If the employee later elects to have
the hearing based only on the written
submissions, notification must be given
to the hearing official and the
appropriate program official at least 3
days before the date of the oral hearing.
The hearing official may waive the 3-
day requirement for good cause.

(g) If either party, without good cause
as determined by the hearing official,
does not appear at a scheduled oral
hearing, the hearing official will make a
determination on the claim which takes
into account that party’s position as
presented in writing only.

§105-56.007 Pre-offset oral hearing.

(a) The Agency, represented by the
appropriate program official or a
representative of the Office of General
Counsel, and the employee, and/or his
or her representative, will explain their
case in the form of an oral presentation
with reference to the documentation
submitted. The employee may testify on
his or her own behalf, subject to cross-
examination. Other witnesses may be
called to testify when the hearing
official determines the testimony to be
relevant and not redundant. All
witnesses will testify under oath, with

the oath having been administered by
the hearing official. A written transcript
of the hearing will be kept and made
available to either party in the event of
an appeal under the Administrative
Procedure Act, 5 U.S.C. 701-706.
Arrangements for the taking of the
transcript will be made by the hearing
official, and all charges associated with
the taking of the transcript will be the
responsibility of GSA.

(b) The hearing official will—

(1) Conduct a fair and impartial
hearing; and

(2) Preside over the course of the
hearing, maintain decorum, and avoid
delay in the disposition of the hearing.

(c) The employee may represent
himself or herself or may be represented
by another person of his or her choice
at the hearing. GSA will not compensate
the employee for representation
expenses, including hourly fees for
attorneys, travel expenses, and costs for
reproducing documents.

(d) Oral hearings are open to the
public. However, the hearing official
may close all or any portion of the
hearing when doing so is in the best
interests of the employee or the Agency.

(e) Oral hearings may be conducted by
telephone at the request of the
employee. All telephonic charges
incurred during a hearing will be the
responsibility of GSA.

(f) The hearing official may request
written submissions and documentation
from the employee and the Agency, in
addition to considering evidence offered
at the hearing.

§105-56.008 Pre-offset paper hearing.

If a hearing is to be held only upon
written submissions, the hearing official
will issue a decision based upon the
record and responses submitted by both
the Agency and the employee. See
§ 105-56.006 of this subpart. If either
party, without good cause as determined
by the hearing official, does not provide
written submissions and documentation
requested by the hearing official, the
hearing official will make a
determination on the claim without
reference to such submissions and
documentation.

§105-56.009 Written decision.

(a) Within 60 days of the employee’s
filing of a petition for a pre-offset
hearing, the hearing official will issue a
written decision setting forth—

(1) The facts supporting the nature
and origin of the debt;

(2) The hearing official’s analysis,
findings and conclusions as to the
employee’s or Agency’s grounds;

(3) The amount and validity of the
debt; and
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(4) The repayment schedule, if
applicable.

(b) The hearing official’s decision will
be the final Agency action for the
purposes of judicial review under the
Administrative Procedure Act (5 U.S.C.
701 et seq.).

§105-56.110 Deductions.

(a) When deductions may begin.
Deductions may begin upon the
issuance of an Agency decision on a
request for reconsideration or waiver
(except as provided in § 105-56.005(b)
of this subpart) or the issuance of a
decision in a pre-offset hearing. In no
event will deductions begin sooner than
thirty days from the date of the notice
letter. If the employee filed a petition for
hearing with the appropriate program
official before the expiration of the
period provided for in § 105-56.006 of
this subpart, then deductions will begin
after the hearing official has provided
the employee with a hearing and the
final written decision. The appropriate
program official will coordinate with
the National Payroll Center to begin
offset in accordance with the final
written decision.

(b) Retired or separated employees. If
the employee retires, resigns, or is
terminated before collection of the
indebtedness is completed, the
remaining indebtedness will be offset
from any subsequent payments of any
nature. If the debt cannot be satisfied
from subsequent payments, then the
debt will be collected according to the
procedures for administrative offset
pursuant to § 105-55.011 of this
subpart.

(c) Types of collection. A debt may be
collected in one lump sum or in
installments. Collection will be by lump
sum unless the employee is able to
demonstrate to the program official who
signed the notice letter that he or she is
financially unable to pay in one lump
sum. In these cases, collection will be
by installment deductions. Involuntary
deductions from pay may not exceed 15
percent of disposable pay.

(d) Methods of collection. If the debt
cannot be collected in one lump sum,
the debt will be collected by deductions
at officially established pay intervals
from an employee’s current pay
account, unless the employee and the
appropriate program official agree to an
alternative repayment schedule. The
alternative arrangement must be in
writing and signed by both the
employee and the appropriate program
official.

(1) Installment deductions.
Installment deductions will be made
over the shortest period possible. The
size and frequency of installment

deductions will bear a reasonable
relation to the size of the debt and the
employee’s ability to pay. However, the
amount deducted for any period will
not exceed 15 percent of the disposable
pay from which the deduction is made,
unless the employee has agreed in
writing to the deduction of a greater
amount. The installment payment
normally will be sufficient in size and
frequency to liquidate the debt in three
(3) years or less, unless circumstances
warrant a longer period. Installment
payments of less than $100 per pay
period will be accepted only in the most
unusual circumstances.

(2) Sources of deductions. GSA will
make salary deductions only from basic
pay, special pay, incentive pay, retired
pay, retainer pay, or in the case of an
employee not entitled to basic pay,
other authorized pay.

(e) Non-Salary payments. The receipt
of collections from salary offsets does
not preclude GSA from pursuing other
debt collection remedies, including the
offset of other Federal payments to
satisfy delinquent non-tax debt owed to
the United States. GSA will pursue,
when appropriate, such debt collection
remedies separately or in conjunction
with salary offset.

(f) Interest, penalties and
administrative costs. Interest, penalties
and administrative costs on debts under
this subpart will be assessed according
to the provisions of § 105-55.016 of this
subpart.

§105-56.011 Non-waiver of rights.

An employee’s involuntary payment
of all or any portion of a debt being
collected under 5 U.S.C. 5514 will not
be construed as a waiver of any rights
which the employee may have under 5
U.S.C. 5514 or any other provision of
contract or law unless there are
statutory or contractual provisions to
the contrary.

§105-56.012 Refunds.

(a) GSA will promptly refund to the
employee any amounts offset under
these regulations when a debt is waived
or otherwise found not owing the
United States (unless expressly
prohibited by statute or regulation), or
GSA is directed by an administrative or
judicial order to refund amounts
deducted from the employee’s current
pay or withheld from non-salary
payments.

(b) Unless required by Federal law or
contract, refunds under this subpart will
not bear interest.

§105-56.013 Coordinating offset with
another Federal agency.

GSA participates in the Centralized
Salary Offset (CSO) program (see

subparts B and C of this part). In those
instances when CSO cannot be utilized
(i.e., when another agency does not
participate in the program), the
following procedures apply:

(a) When GSA is the creditor agency.
When GSA is owed a debt by an
employee of another agency, GSA will
provide the paying agency with a
written certification that the debtor
owes GSA a debt and that GSA has
complied with these regulations. This
certification will include the amount
and basis of the debt, the due date of the
payment, or the beginning date of
installment payments, if any.

(b) When another agency is the
creditor agency. (1) GSA may use salary
offset against one of its employees or
cross-serviced agency employees who is
indebted to another agency if requested
to do so by that agency. Any such
request must be accompanied by a
certification from the requesting agency
that the person owes the debt, the
amount of the debt and that the
employee has been given the procedural
rights required by 5 U.S.C. 5514 and 5
CFR part 550, subpart K.

(2) The creditor agency must advise
GSA of the number of installments to be
collected, the amount of each
installment, and the beginning date of
the first installment if it is not the next
established pay period.

(3) If GSA receives an improperly
completed request, the creditor agency
will be requested to supply the required
information before any salary offset
begins.

(4) If the claim procedures in
paragraph (b)(1) of this section have
been properly completed, deductions
will begin on the next established pay
period unless a different period is
requested by the creditor agency.

(5) GSA will not review the merits of
the creditor agency’s determinations
with respect to the amount and/or
validity of the debt as stated in the debt
claim certification.

(6) If the employee begins separation
action before GSA collects the total debt
due the creditor agency, the following
actions will be taken:

(i) When possible, the balance owed
the creditor agency will be liquidated
from subsequent payments of any nature
due the employee from GSA in
accordance with 41 CFR part 105—
55.011;

(ii) If the total amount of the debt
cannot be recovered, GSA will certify
the total amount collected to the
creditor agency and the employee;

(iii) If GSA is aware that the employee
is entitled to payments from the Civil
Service Retirement and Disability Fund,
or other similar payments, such
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information will be provided to the
creditor agency so a certified claim can
be made against the payments.

(7) If the employee transfers to
another Federal agency before GSA
collects the total amount due the
creditor agency, GSA will certify the
total amount collected to the creditor
agency and the employee. It is the
responsibility of the creditor agency to
ensure that collection action is resumed
by the new employing agency.

Subpart B—Centralized Salary Offset
(CSO) Procedures—GSA as Creditor
Agency

§105-56.014 Purpose and scope.

(a) This subpart establishes
procedures for the offset of Federal
salary payments, through the Financial
Management Service’s (FMS)
administrative offset program, to collect
delinquent debts owed to the Federal
Government. This process is known as
centralized salary offset. Rules issued by
the Office of Personnel Management
contain the requirements Federal
agencies must follow prior to
conducting salary offset and the
procedures for requesting offsets
directly from a paying agency. See 5
CFR parts 550.1101 through 550.1108.

(b) This subpart implements the
requirement under 5 U.S.C. 5514 (a)(1)
that all Federal agencies, using a process
known as centralized salary offset
computer matching, identify Federal
employees who owe delinquent non-tax
debt to the United States. Centralized
salary offset computer matching is the
computerized comparison of delinquent
debt records with records of Federal
employees. The purpose of centralized
salary offset computer matching is to
identify those debtors whose Federal
salaries should be offset to collect
delinquent debts owed to the Federal
Government.

(c) This subpart specifies the
delinquent debt records and Federal
employee records that must be included
in the salary offset matching process.
For purposes of this subpart, delinquent
debt records consist of the debt
information submitted to FMS for
purposes of administrative offset as
required under 31 U.S.C. 3716(c)(6).
Since GSA submits debts to FMS for
purposes of administrative offset, the
Agency is not required to submit
duplicate information for purposes of
centralized salary offset computer
matching under 5 U.S.C. 5514(a)(1) and
this subpart.

(d) An interagency consortium was
established to implement centralized
salary offset computer matching on a
Governmentwide basis as required

under 5 U.S.C. 5514(a)(1). Federal
employee records consist of records of
Federal salary payments disbursed by
members of the consortium.

(e) The receipt of collections from
salary offsets does not preclude GSA
from pursuing other debt collection
remedies, including the offset of other
Federal payments to satisfy delinquent
non-tax debt owed to the United States.
GSA will pursue, when appropriate,
such debt collection remedies separately
or in conjunction with salary offset.

§105-56.015 Definitions.

The following definitions apply to
this subpart:

(a) Administrative offset means
withholding funds payable by the
United States to, or held by the United
States for, a person to satisfy a debt
owed by the payee.

(b) Agency means a department,
agency or sub-agency, court, court
administrative office, or instrumentality
in the executive, judicial, or legislative
branch of the Federal government,
including government corporations.

(c) Centralized salary offset computer
matching means the computerized
comparison of Federal employee records
with delinquent debt records to identify
Federal employees who owe such debts.

(d) Consortium means an interagency
group established by the Secretary of the
Treasury to implement centralized
salary offset computer matching. The
group includes all agencies that
disburse Federal salary payments.

(e) Creditor agency means any agency
that is owed a debt, including a debt
collection center when acting on behalf
of a creditor agency in matters
pertaining to the collection of a debt.

(f) Debt means any amount of money,
funds, or property that has been
determined by an appropriate official of
the Federal government to be owed to
the United States by a person, including
debt administered by a third party
acting as an agent for the Federal
Government. For purposes of this
subpart, the term “debt” does not
include debts arising under the Internal
Revenue Code of 1986 (26 U.S.C. 1 et
seq.).

(g) Delinquent debt record means
information about a past-due, legally
enforceable debt, submitted by GSA to
FMS for purposes of administrative
offset (including salary offset) in
accordance with the provisions of 31
U.S.C. 3716(c)(6) and applicable
regulations. Debt information includes
the amount and type of debt and the
debtor’s name, address, and taxpayer
identifying number.

(h) Disbursing official means an
officer or employee designated to

disburse Federal salary payments. This
includes all disbursing officials of
Federal salary payments, including but
not limited to, disbursing officials of the
Department of the Treasury, the
Department of Defense, the United
States Postal Service, any government
corporation, and any disbursing official
of the United States designated by the
Secretary.

(i) Disposable pay means the amount
that remains from an employee’s
Federal pay after required deductions
for Federal, State and local income
taxes; Social Security taxes, including
Medicare taxes; Federal retirement
programs, including contributions to the
Thrift Savings Plan (TSP); premiums for
life (excluding amounts deducted for
supplemental coverage) and health
insurance benefits; Internal Revenue
Service (IRS) tax levies; and such other
deductions that are required by law to
be withheld.

(j) Federal employee means a current
employee of an agency, including a
current member of the Armed Forces or
a Reserve of the Armed Forces
(Reserves), employees of the United
States Postal Service, and seasonal and
temporary employees.

(k) Federal employee records means
records of Federal salary payments that
a paying agency has certified to a
disbursing official for disbursement.

(1) FMS means the Financial
Management Service, a bureau of the
Department of the Treasury.

(m) For the purposes of the standards
in this subpart, unless otherwise stated,
the term “Administrator”” refers to the
Administrator of General Services or the
Administrator’s delegate.

(n) For the purposes of the standards
in this subpart, unless otherwise stated,
the terms “GSA” and “Agency’ are
synonymous and interchangeable.

(0) Pay means basic pay, special pay,
incentive pay, retired pay, retainer pay,
or in the case of an individual not
entitled to basic pay, other authorized

ay.
P (};)) Paying agency means the agency
that employs the Federal employee who
owes the debt and authorizes the
payment of his or her current pay. A
paying agency also includes an agency
that performs payroll services on behalf
of the employing agency.

(q) Salary offset means administrative
offset to collect a debt owed by a
Federal employee from the current pay
account of the employee.

(r) Secretary means the Secretary of
the Treasury or his or her delegate.

(s) Taxpayer identifying number
means the identifying number described
under section 6109 of the Internal
Revenue Code of 1986 (26 U.S.C. 6109).
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For an individual, the taxpayer
identifying number is the individual’s
social security number.

§105-56.016 GSA participation.

(a) As required under 5 U.S.C.
5514(a)(1), GSA must participate at least
annually in centralized salary offset
computer matching. To meet this
requirement, GSA will notify FMS of all
past-due, legally enforceable debts
delinquent for more than 180 days for
purposes of administrative offset, as
required under 31 U.S.C. 3716(c)(6).
Additionally, GSA may notify FMS of
past-due, legally enforceable debts
delinquent for less than 180 days for
purposes of administrative offset.

(b) Prior to submitting a debt to FMS
for purposes of collection by
administrative offset, including salary
offset, GSA will provide written
certification to FMS that—

(1) The debt is past-due and legally
enforceable in the amount submitted to
FMS and that GSA will ensure that
collections (other than collections
through offset) are properly credited to
the debt;

(2) Except in the case of a judgment
debt or as otherwise allowed by law, the
debt is referred for offset within ten
years after GSA’s right of action accrues;

(3) GSA has complied with the
provisions of 31 U.S.C. 3716
(administrative offset) and related
regulations including, but not limited
to, the provisions requiring that GSA
provide the debtor with applicable
notices and opportunities for a review of
the debt; and

(4) GSA has complied with the
provisions of 5 U.S.C. 5514 (salary
offset) and related regulations including,
but not limited to, the provisions
requiring that GSA provide the debtor
with applicable notices and
opportunities for a hearing.

(c) FMS may waive the certification
requirement set forth in paragraph (b)(4)
of this section as a prerequisite to
submitting the debt to FMS. If FMS
waives the certification requirement,
before an offset occurs, GSA will
provide the Federal employee with the
notices and opportunities for a hearing
as required by 5 U.S.C. 5514 and
applicable regulations, and will certify
to FMS that the requirements of 5 U.S.C.
5514 and applicable regulations have
been met.

(d) GSA will notify FMS immediately
of any payments credited by GSA to the
debtor’s account, other than credits for
amounts collected by offset, after
submission of the debt to FMS. GSA
will notify FMS once the debt is paid in
its entirety. GSA will also notify FMS
immediately of any change in the status

of the legal enforceability of the debt, for
example, if the Agency receives notice
that the debtor has filed for bankruptcy
protection.

§105-56.017 Centralized salary offset
computer match.

(a) Delinquent debt records will be
compared with Federal employee
records maintained by members of the
consortium or paying agencies. The
records will be compared to identify
Federal employees who owe delinquent
debts for purposes of collecting the debt
by administrative offset. A match will
occur when the taxpayer identifying
number and name of a Federal
employee are the same as the taxpayer
identifying number and name of a
debtor.

(b) As authorized by the provisions of
31 U.S.C. 3716(f), FMS, under a
delegation of authority from the
Secretary, has waived certain
requirements of the Computer Matching
and Privacy Protection Act of 1988, 5
U.S.C. 552a, as amended, for
administrative offset, including salary
offset, upon written certification by the
Administrator, or the Administrator’s
delegate, that the requirements of 31
U.S.C. 3716(a) have been met.
Specifically, FMS has waived the
requirements for a computer matching
agreement contained in 5 U.S.C. 552a(0)
and for post-match notice and
verification contained in 5 U.S.C.
552a(p). GSA will provide certification
in accordance with the provisions of
§ 105-56.016(b)(3) of this subpart.

§105-56.018 Salary offset.

When a match occurs and all other
requirements for offset have been met,
as required by the provisions of 31
U.S.C. 3716(c), the disbursing official
will offset the Federal employee’s salary
payment to satisfy, in whole or part, the
debt owed by the employee.
Alternatively, the paying agency, on
behalf of the disbursing official, may
deduct the amount of the offset from an
employee’s disposable pay before the
employee’s salary payment is certified
to a disbursing official for disbursement.

§105-56.019 Offset amount.

(a) The minimum dollar amount
referred for offset under this subpart is
$100.

(b) The amount offset from a salary
payment under this subpart will be the
lesser of—

(1) The amount of the debt, including
any interest, penalties and
administrative costs; or

(2) Up to 15 percent of the debtor’s
disposable pay.

(c) Alternatively, the amount offset
may be an amount agreed upon, in
writing, by the debtor and GSA.

(d) Offsets will continue until the
debt, including any interest, penalties,
and administrative costs, is paid in full
or otherwise resolved to the satisfaction
of GSA.

§105-56.020 Priorities.

(a) A levy pursuant to the Internal
Revenue Code of 1986 (26 U.S.C. 1 et
seq.) takes precedence over other
deductions under this subpart.

(b) When a salary payment may be
reduced to collect more than one debt,
amounts offset under this subpart will
be applied to a debt only after amounts
offset have been applied to satisfy past
due child support debts assigned to a
State pursuant to the Social Security Act
under 42 U.S.C. 602(a)(26) or 671(a)(17).

§105-56.021 Notice.

(a) Before offsetting a salary payment,
the disbursing official, or the paying
agency on behalf of the disbursing
official, will notify the Federal
employee in writing of the date
deductions from salary will commence
and of the amount of such deductions.

(b)(1) When an offset occurs under
this subpart, the disbursing official, or
the paying agency on behalf of the
disbursing official, will notify the
Federal employee in writing that an
offset has occurred including—

(i) A description of the payment and
the amount of offset taken;

(ii) The identity of GSA as the creditor
agency requesting the offset; and

(iii) A contact point within GSA that
will handle concerns regarding the
offset.

(2) The information described in
paragraphs (b)(1)(ii) and (b)(1)(iii) of this
section does not need to be provided to
the Federal employee when the offset
occurs if such information was included
in a prior notice from the disbursing
official or paying agency.

(c) The disbursing official will advise
GSA of the names, mailing addresses,
and taxpayer identifying numbers of the
debtors from whom amounts of past-
due, legally enforceable debt were
collected and of the amounts collected
from each debtor for GSA. The
disbursing official will not advise GSA
of the source of payment from which the
amounts were collected.

§105-56.022 Fees.

Agencies that perform centralized
salary offset computer matching services
may charge a fee sufficient to cover the
full cost for such services. In addition,
FMS, or a paying agency acting on
behalf of FMS, may charge a fee
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sufficient to cover the full cost of
implementing the administrative offset
program. FMS may deduct the fees from
amounts collected by offset or may bill
GSA. Fees charged for offset will be
based on actual administrative offsets
completed and may be added to the debt
as an administrative cost.

§105-56.023 Disposition of amounts
collected.

(a) The disbursing official conducting
the offset will transmit amounts
collected for debts, less fees charged
under § 105-56.022 of this subpart, to
GSA.

(b) If an erroneous offset payment is
made to GSA, the disbursing official
will notify GSA that an erroneous offset
payment has been made.

(1) The disbursing official may deduct
the amount of the erroneous offset
payment from future amounts payable
to GSA; or

(2) Alternatively, upon the disbursing
official’s request, GSA will promptly
return to the disbursing official or the
affected payee an amount equal to the
amount of the erroneous payment
(without regard to whether any other
amounts payable to GSA have been
paid).

(i) The disbursing official and GSA
will adjust the debtor records
appropriately.

(ii) Unless required by Federal law or
contract, refunds under this subpart will
not bear interest.

Subpart C—Centralized Salary Offset
(CSO) Procedures—GSA as Paying
Agency

§105-56.024 Purpose and scope.

(a) This subpart establishes
procedures for the offset of Federal
salary payments, through the Financial
Management Service’s (FMS)
administrative offset program, to collect
delinquent debts owed to the Federal
Government. This process is known as
salary offset. Rules issued by the Office
of Personnel Management contain the
requirements Federal agencies must
follow prior to conducting salary offset
and the procedures for requesting offsets
directly from a paying agency. See 5
CFR parts 550.1101 through 550.1108.

(b) This subpart implements the
requirement under 5 U.S.C. 5514(a)(1)
that all Federal agencies, using a process
known as centralized salary offset
computer matching, identify Federal
employees who owe delinquent non-tax
debt to the United States. Centralized
salary offset computer matching is the
computerized comparison of delinquent
debt records with records of Federal
employees. The purpose of centralized

salary offset computer matching is to
identify those debtors whose Federal
salaries should be offset to collect
delinquent debts owed to the Federal
Government.

(c) This subpart specifies the
delinquent debt records and Federal
employee records that must be included
in the salary offset matching process.
For purposes of this subpart, delinquent
debt records consist of the debt
information submitted to FMS for
purposes of administrative offset as
required under 31 U.S.C. 3716(c)(6).

(d) An interagency consortium was
established to implement centralized
salary offset computer matching on a
Governmentwide basis as required
under 5 U.S.C. 5514(a)(1). Federal
employee records consist of records of
Federal salary payments disbursed by
members of the consortium.

§105-56.025 Definitions.

The following definitions apply to
this subpart:

(a) Administrative offset means
withholding funds payable by the
United States to, or held by the United
States for, a person to satisfy a debt
owed by the payee.

(b) Agency means a department,
agency or sub-agency, court, court
administrative office, or instrumentality
in the executive, judicial, or legislative
branch of the Federal Government,
including Government corporations.

(c) Centralized salary offset computer
matching means the computerized
comparison of Federal employee records
with delinquent debt records to identify
Federal employees who owe such debts.

(d) Consortium means an interagency
group established by the Secretary of the
Treasury to implement centralized
salary offset computer matching. The
group includes all agencies that
disburse Federal salary payments.

(e) Creditor agency means any agency
that is owed a debt, including a debt
collection center when acting on behalf
of a creditor agency in matters
pertaining to the collection of a debt.

(f) Cross-serviced agency means an
arrangement between GSA and another
agency whereby GSA provides financial
support services to the other agency on
a reimbursable basis. Financial support
services can range from simply
providing computer and software
timesharing services to full-service
administrative processing.

(g) Debt means any amount of money,
funds, or property that has been
determined by an appropriate official of
the Federal Government to be owed to
the United States by a person, including
debt administered by a third party
acting as an agent for the Federal

Government. For purposes of this
subpart, the term “debt” does not
include debts arising under the Internal
Revenue Code of 1986 (26 U.S.C. 1 et
seq.).

(h) Delinquent debt record means
information about a past-due, legally
enforceable debt, submitted to GSA by
FMS for purposes of administrative
offset (including salary offset) in
accordance with the provisions of 31
U.S.C. 3716(c)(6) and applicable
regulations. Debt information includes
the amount and type of debt and the
debtor’s name, address, and taxpayer
identifying number.

(i) Disbursing official means an officer
or employee designated to disburse
Federal salary payments. This includes
all disbursing officials of Federal salary
payments, including but not limited to,
disbursing officials of the Department of
the Treasury, the Department of
Defense, the United States Postal
Service, any government corporation,
and any disbursing official of the United
States designated by the Secretary.

(j) Disposable pay means the amount
that remains from an employee’s
Federal pay after required deductions
for Federal, State and local income
taxes; Social Security taxes, including
Medicare taxes; Federal retirement
programs, including contributions to the
Thrift Savings Plan (TSP); premiums for
life (excluding amounts deducted for
supplemental coverage) and health
insurance benefits; Internal Revenue
Service (IRS) tax levies; and such other
deductions that are required by law to
be withheld.

(k) Employee means any individual
employed by GSA or a cross-serviced
agency of the executive, legislative, or
judicial branches of the Federal
Government, including Government
corporations.

(1) Federal employee records means
records of Federal salary payments that
a paying agency has certified to a
disbursing official for disbursement.

(m) FMS means the Financial
Management Service, a bureau of the
Department of the Treasury.

(n) Pay means basic pay, special pay,
incentive pay, retired pay, retainer pay,
or in the case of an individual not
entitled to basic pay, other authorized
pay.

(0) Paying agency means the agency
that employs the Federal employee who
owes the debt and authorizes the
payment of his or her current pay. A
paying agency also includes an agency
that performs payroll services on behalf
of the employing agency.

(p) Salary offset means administrative
offset to collect a debt owed by a
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Federal employee from the current pay
account of the employee.

(q) Secretary means the Secretary of
the Treasury or his or her delegate.

(r) Taxpayer identifying number
means the identifying number described
under section 6109 of the Internal
Revenue Code of 1986 (26 U.S.C. 6109).
For an individual, the taxpayer
identifying number is the individual’s
social security number.

§105-56.026 GSA participation.

(a) As required under 5 U.S.C.
5514(a)(1), creditor agencies must
participate at least annually in
centralized salary offset computer
matching. To meet this requirement,
creditor agencies will notify FMS of all
past-due, legally enforceable debts
delinquent for more than 180 days for
purposes of administrative offset, as
required under 31 U.S.C. 3716(c)(6).
Additionally, creditor agencies may
notify FMS of past-due, legally
enforceable debts delinquent for less
than 180 days for purposes of
administrative offset.

(b) Prior to submitting a debt to FMS
for purposes of collection by
administrative offset, including salary
offset, creditor agencies will provide
written certification to FMS that—

(1) The debt is past-due and legally
enforceable in the amount submitted to
FMS and that the creditor agency will
ensure that collections (other than
collections through offset) are properly
credited to the debt;

(2) Except in the case of a judgment
debt or as otherwise allowed by law, the
debt is referred for offset within ten
years after the creditor agency’s right of
action accrues;

(3) The creditor agency has complied
with the provisions of 31 U.S.C. 3716
(administrative offset) and related
regulations including, but not limited
to, the provisions requiring the creditor
agency to provide the debtor with
applicable notices and opportunities for
a review of the debt; and

(4) The creditor agency has complied
with the provisions of 5 U.S.C. 5514
(salary offset) and related regulations
including, but not limited to, the
provisions requiring the creditor agency
to provide the debtor with applicable
notices and opportunities for a hearing.

(c) FMS may waive the certification
requirement set forth in paragraph (b)(4)
of this section as a prerequisite to
submitting the debt to FMS. If FMS
waives the certification requirement,
before an offset occurs, the creditor
agency will provide the Federal
employee with the notices and
opportunities for a hearing as required
by 5 U.S.C. 5514 and applicable

regulations, and will certify to FMS that
the requirements of 5 U.S.C. 5514 and
applicable regulations have been met.

(d) The creditor agency will notify
FMS immediately of any payments
credited by the agency to the debtor’s
account, other than credits for amounts
collected by offset, after submission of
the debt to FMS. The creditor agency
will notify FMS once the debt is paid in
its entirety. The creditor agency will
also notify FMS immediately of any
change in the status of the legal
enforceability of the debt, for example,
if the agency receives notice that the
debtor has filed for bankruptcy
protection.

§105-56.027 Centralized salary offset
computer match.

(a) Delinquent debt records will be
compared with Federal employee
records maintained by members of the
consortium or paying agencies. The
records will be compared to identify
Federal employees who owe delinquent
debts for purposes of collecting the debt
by administrative offset. A match will
occur when the taxpayer identifying
number and name of a Federal
employee are the same as the taxpayer
identifying number and name of a
debtor.

(b) As authorized by the provisions of
31 U.S.C. 3716(f), FMS, under a
delegation of authority from the
Secretary, has waived certain
requirements of the Computer Matching
and Privacy Protection Act of 1988, 5
U.S.C. 552a, as amended, for
administrative offset, including salary
offset, upon written certification by the
creditor agency, that the requirements of
31 U.S.C. 3716(a) have been met.
Specifically, FMS has waived the
requirements for a computer matching
agreement contained in 5 U.S.C. 552a(o)
and for post-match notice and
verification contained in 5 U.S.C.
552a(p).

§105-56.028 Salary offset.

When a match occurs and all other
requirements for offset have been met,
as required by the provisions of 31
U.S.C. 3716(c), the disbursing official
will offset the GSA employee’s or cross-
serviced agency employee’s salary
payment to satisfy, in whole or part, the
debt owed by the employee.
Alternatively, the GSA National Payroll
Center, serving as the paying agency, on
behalf of the disbursing official, may
deduct the amount of the offset from an
employee’s disposable pay before the
employee’s salary payment is certified
to a disbursing official for disbursement.

§105-56.029 Offset amount.

(a) The minimum dollar amount of
salary offset under this subpart is $100.
(b) The amount offset from a salary
payment under this subpart will be the

lesser of—

(1) The amount of the debt, including
any interest, penalties and
administrative costs; or

(2) Up to 15 percent of the debtor’s
disposable pay.

(c) Alternatively, the amount offset
may be an amount agreed upon, in
writing, by the debtor and the creditor
agency.

(d) Offsets will continue until the
debt, including any interest, penalties,
and administrative costs, is paid in full
or otherwise resolved to the satisfaction
of the creditor agency.

§105-56.030 Priorities.

GSA, acting as the paying agency, on
behalf of the disbursing official, will
apply the order of precedence when
processing debts identified by the
centralized salary offset computer match
program as follows:

(a) A levy pursuant to the Internal
Revenue Code of 1986 (26 U.S.C. 1 et
seq.) takes precedence over other
deductions under this subpart.

(b) When a salary payment may be
reduced to collect more than one debt,
amounts offset under this subpart will
be applied to a debt only after amounts
offset have been applied to satisfy past
due child support debts assigned to a
State pursuant to the Social Security Act
under 42 U.S.C. 602(a)(26) or 671(a)(17).

§105-56.031 Notice.

(a) The disbursing official will
provide GSA an electronic list of the
names, mailing addresses, and taxpayer
identifying numbers of the debtors from
whom amounts of past-due, legally
enforceable debt are due other Federal
agencies. The disbursing official will
identify the creditor agency name and a
point of contact that will handle
concerns regarding the debt.

(b) Before offsetting a salary payment,
the GSA National Payroll Center, acting
as the paying agency on behalf of the
disbursing official, will notify the debtor
in writing of the date deductions from
salary will commence and of the
amount of such deductions.

(c)(1) When an offset occurs under
this subpart, the disbursing official, or
the GSA National Payroll Center on
behalf of the disbursing official, will
notify the debtor in writing that an
offset has occurred including—

(i) A description of the payment and
the amount of offset taken;

(ii) The identity of the creditor agency
identified by the disbursing official
requesting the offset; and
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(iii) A contact point at the creditor
agency identified by the disbursing
official that will handle concerns
regarding the offset.

(2) The information described in
paragraphs (c)(1)(ii) and (c)(1)(iii) of this
section does not need to be provided to
the debtor when the offset occurs if such
information was included in a prior
notice from the disbursing official or the
creditor agency.

§105-56.032 Fees.

GSA, while performing centralized
salary offset computer matching
services, may charge a fee sufficient to
cover the full cost for such services. In
addition, FMS, or GSA acting as the
paying agency on behalf of FMS, may
charge a fee sufficient to cover the full
cost of implementing the administrative
offset program. FMS may deduct the
fees from amounts collected by offset or
may bill the creditor agency. Fees
charged for offset will be based on
actual administrative offsets completed.

§105-56.033 Disposition of amounts
collected.

(a) The disbursing official conducting
the offset will transmit amounts
collected for debts, less fees charged
under § 105-56.032 of this subpart, to
the creditor agency.

(b) If an erroneous offset payment is
made to the creditor agency, the
disbursing official will notify the
creditor agency that an erroneous offset
payment has been made.

(1) The disbursing official may deduct
the amount of the erroneous offset
payment from future amounts payable
to the creditor agency; or

(2) Alternatively, upon the disbursing
official’s request, the creditor agency
will promptly return to the disbursing
official or the affected payee an amount
equal to the amount of the erroneous
payment (without regard to whether any
other amounts payable to the creditor
agency have been paid). The disbursing
official and the creditor agency will
adjust the debtor records appropriately.

[FR Doc. 03—30408 Filed 12—9-03; 8:45 am)]
BILLING CODE 6820-23-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 105-57

[GSPMR Amendment 2003-03; GSPMR
Case 2003-105-2]

RIN 3090-AH85

Administrative Wage Garnishment

AGENCY: Office of Finance, General
Services Administration (GSA).

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending its
regulations to implement the
administrative wage garnishment
provisions contained in the Debt
Collection Improvement Act of 1996
(DCIA). Wage garnishment is a process
whereby an employer withholds
amounts from an employee’s wages and
pays those amounts to the employee’s
creditor in satisfaction of a withholding
order. The DCIA authorizes Federal
agencies to administratively garnish the
disposable pay of an individual to
collect delinquent non-tax debts owed
to the United States in accordance with
regulations issued by the Secretary of
the Treasury.

This part was previously titled
Collection of Debts by Tax Refund
Offset. Effective January 1, 1999, the
Department of the Treasury started to
conduct the tax refund offset program as
part of the centralized offset program,
known as the Treasury Offset Program
(TOP), operated by the Financial
Management Service (FMS), a bureau of
the Department of the Treasury. Since
GSA has a cross-servicing agreement
with FMS, which includes the TOP, the
Collection of Debts by Tax Refund
Offset is no longer valid and is
rescinded and replaced with the new
part, Administrative Wage Garnishment.
DATES: Effective date: December 10,
2003.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, Room 4035, GS
Building, Washington, DC 20405, at
(202) 208-7312 for information
pertaining to status or publication
schedules. For clarification of content,
contact Mr. Michael J. Kosar, General
Services Administration, Office of
Finance (BCD), Office of the Chief
Financial Officer, Room 3121, 1800 F
Street, NW., Washington, DC 20405,
telephone (202) 501-2029; electronic
mail at mike.kosar@gsa.gov. Please cite
GSPMR Amendment 2003—-03, GSPMR
case 2003—-105-2.

SUPPLEMENTARY INFORMATION:
A. Background

This rule implements the wage
garnishment provision in section
31001(o0) of the Debt Collection
Improvement Act of 1996 (DCIA), Public
Law 104-134, 110 Stat. 1321-358 (Apr.
26, 1996), codified at 31 U.S.C. 3720D.
Wage garnishment is a process whereby
an employer withholds amounts from
an employee’s wages and pays those
amounts to the employee’s creditor in
satisfaction of a withholding order. The
DCIA authorizes Federal agencies to

administratively garnish up to 15
percent of the disposable pay of a debtor
to satisfy delinquent non-tax debt owed
to the United States. Prior to the
enactment of the DCIA, agencies were
required to obtain a court judgment
before garnishing the wages of non-
Federal employees. Section 31001(0) of
the DCIA preempts State laws that
prohibit wage garnishment or otherwise
govern wage garnishment procedures.

As authorized by the DCIA, a Federal
agency collecting delinquent non-tax
debt may administratively garnish a
delinquent debtor’s wages in accordance
with regulations promulgated by the
Secretary of the Treasury. The Financial
Management Service (FMS), a bureau of
the Department of the Treasury, is
responsible for promulgating the
regulations implementing this and other
debt collection tools established by the
DCIA.

In accordance with the requirements
of the DCIA, this rule establishes the
following rules and procedures:

1. Notice. At least 30 days before GSA
initiates garnishment proceedings, the
Agency will give the debtor written
notice informing him or her of the
nature and amount of the debt, the
intention of GSA to collect the debt
through deductions from pay, and an
explanation of the debtor’s rights
regarding the proposed action.

2. Rights of the Debtor. GSA will
provide the debtor with an opportunity
to inspect and copy records related to
the debt, to establish a repayment
agreement, and to receive a hearing
concerning the existence and/or amount
of the debt and/or the terms of a
repayment schedule. A hearing will be
held prior to the issuance of a
withholding order if the debtor’s request
is received timely. For hearing requests
that are not received in the specified
time frame, GSA will not delay issuance
of the withholding order prior to
conducting a hearing. GSA will not
garnish the wages of a debtor who has
been involuntarily separated from
employment until that individual has
been reemployed continuously for at
least 12 months. The debtor bears the
burden of informing GSA of the
circumstances surrounding an
involuntary separation from
employment.

3. Employer’s Responsibilities. GSA
will send to the employer of a
delinquent debtor a wage garnishment
order directing that the employer pay a
portion of the debtor’s wages to GSA.
This rule requires the debtor’s employer
to certify certain payment information
about the debtor. Employers will not be
required to vary their normal pay cycles
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in order to comply with the garnishment
order.

The DCIA prohibits employers from
taking disciplinary actions against the
debtor based on the fact that the debtor’s
wages are subject to administrative
garnishment. In addition, the DCIA
authorizes GSA to sue an employer for
amounts not properly withheld from the
wages payable to the debtor.

Discussion of Comments. In response
to its Notice of Proposed Rule (NPR)
concerning Administrative Wage
Garnishment (68 FR 41290, July 11,
2003), GSA received one internal
comment and one from another agency.
A review of the comments is provided
in the following comment analysis,
including a discussion of GSA’s
determination whether to incorporate
specific suggestions in the final rule.
The comment analysis is organized by
reference to the paragraph in the NPR.

NPR Sec. 105-57.005, Hearing. One
commenter suggested that transcripts
taken during the course of oral hearing
proceedings be arranged by the hearing
official and all charges associated with
the taking of the transcript be the
responsibility of GSA. The final rule
incorporates this suggestion.

NPR Sec. 105-57.008, Amounts
withheld. One commenter questioned if
the NPR has the same net base rule as
the current Consumer Credit Protection
Act (CCPA) limitation of 15 percent of
an eligible employee’s disposable
earnings, but not below $154.50 net per
week. Under the NPR and the final rule,
the amount of garnishment is the lesser
of the amount indicated on the
garnishment order up to 15 percent of
the debtor’s disposable pay or the
amount set forth in 15 U.S.C. 1673(a)(2),
which is the amount by which a
debtor’s disposable pay exceeds an
amount equal to thirty times the
minimum wage. The current minimum
wage is $5.15 per hour, times thirty
equals $154.50.

B. Executive Order 12866

This rule is not a significant
regulatory action as defined in
Executive Order 12866. It is hereby
certified this regulation, including the
certification referenced in this final rule
(see § 105—-57.007 of this part), will not
have a significant economic impact on
a substantial number of small entities.
Although a substantial number of small
entities will be subject to this regulation
and to the certification requirement in
this rule, the requirements will not have
a significant economic impact on these
entities. Employers of delinquent
debtors must certify certain information
about the debtor such as the debtor’s
employment status and earnings. This

information is contained in the
employer’s payroll records. Therefore, it
will not take a significant amount of
time or result in a significant cost for an
employer to complete the certification
form. Even if an employer is served
withholding orders on several
employees over the course of a year, the
cost imposed on the employer to
complete the certifications would not
have a significant economic impact on
that entity. Employers are not required
to vary their normal pay cycles in order
to comply with a withholding order
issued pursuant to this rule.

C. Regulatory Flexibility Act

It is hereby certified this regulation
will not have a significant economic
impact on a substantial number of small
entities because the regulation either (1)
results in greater flexibility for GSA to
streamline debt collection regulations,
or (2) reflects the statutory language
contained in the DCIA. Accordingly, a
Regulatory Flexibility Analysis is not
required.

D. Executive Order 13132

This regulation will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined this regulation does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

E. Unfunded Mandates Reform Act of
1995

This regulation will not result in the
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one (1) year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

F. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement Act, 5
U.S.C. § 804. This rule will not result in
an annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-

based companies in domestic or export
markets.

G. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the
Paperwork Reduction Act, 44 U.S.C.
3507 et seq.

List of Subjects in 41 CFR Part 105-57

Claims, Government public contracts
and property management, Income
taxes.

Dated: December 2, 2003.
Stephen A. Perry,
Administrator of General Services.

For the reasons set out in the
preamble, GSA amends 41 CFR chapter
105 as follows:

CHAPTER 105 [Amended]

1. Revise Part 105-57 to read as
follows:

PART 105-57—ADMINISTRATION
WAGE GARNISHMENT

Sec.

105-57.001
105-57.002
105-57.003
105-57.004
105-57.005
105-57.006
105-57.007
105-57.008
105-57.009
105-57.010

Purpose, authority and scope.

Definitions.

General rule.

Notice requirements.

Hearing.

Wage garnishment order.

Certification by employer.

Amounts withheld.

Exclusions from garnishment.

Financial hardship.

105-57.011 Ending garnishment.

105-57.012 Actions prohibited by the
employer.

105-57.013 Refunds.

105-57.014 Right of action.

Authority: 5 U.S.C. §§552-553, 31 U.S.C.
§3720D, 31 CFR part 285.11.

§105-57.001 Purpose, authority and
scope.

(a) This part provides standards and
procedures for GSA to collect money
from a debtor’s disposable pay by means
of administrative wage garnishment to
satisfy delinquent non-tax debt owed to
the United States.

(b) These standards and procedures
are authorized under the wage
garnishment provisions of the Debt
Collection Improvement Act of 1996,
codified at 31 U.S.C. 3720D, and
Department of the Treasury Wage
Garnishment Regulations at 31 CFR
285.11.

(c) Scope. (1) This part applies to any
GSA program that gives rise to a
delinquent non-tax debt owed to the
United States and that pursues recovery
of such debt.
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(2) This part will apply
notwithstanding any provision of State
law.

(3) Nothing in this part precludes the
compromise of a debt or the suspension
or termination of collection action in
accordance with applicable law. See, for
example, the Federal Claims Collection
Standards (FCCS), 31 CFR parts 900
through 904.

(4) The receipt of payments pursuant
to this part does not preclude GSA from
pursuing other debt collection remedies,
including the offset of Federal payments
to satisfy delinquent non-tax debt owed
to the United States.

GSA may pursue such debt collection
remedies separately or in conjunction
with administrative wage garnishment.

(5) This part does not apply to the
collection of delinquent non-tax debt
owed to the United States from the
wages of Federal employees from their
Federal employment. Federal pay is
subject to the Federal salary offset
procedures set forth in 5 U.S.C. 5514
and other applicable laws. GSA
standards and procedures for offsetting
Federal wage payments are stated in 41
CFR part 105-56.

(6) Nothing in this part requires GSA
to duplicate notices or administrative
proceedings required by contract or
other laws or regulations.

§105-57.002 Definitions.

(a) Administrative offset, as defined in
31 U.S.C. 3701(a)(1), means withholding
funds payable by the United States
(including funds payable by the United
States on behalf of a State government)
to, or held by the United States for, a
person to satisfy a claim.

(b) Business day means Monday
through Friday, excluding Federal legal
holidays. For purposes of computation,
the last day of the period will be
included unless it is a Federal legal
holiday.

(c) Day means calendar day. For
purposes of computation, the last day of
the period will be included unless it is
a Saturday, a Sunday, or a Federal legal
holiday.

(d) Debtor means an individual who
owes a delinquent non-tax debt to the
United States.

(e) “Delinquent” or “past-due’ non-
tax debt means any non-tax debt that
has not been paid by the date specified
in GSA’s initial written demand for
payment or applicable agreement or
instrument (including a post-
delinquency payment agreement),
unless other satisfactory payment
arrangements have been made.

(f) Disposable pay means that part of
the debtor’s compensation (including,
but not limited to, salary, bonuses,

commissions, and vacation pay) from an
employer remaining after the deduction
of health insurance premiums and any
amounts required by law to be withheld.
For purposes of this part, “amounts
required by law to be withheld”” include
amounts for deductions such as social
security taxes and withholding taxes,
but do not include any amount withheld
pursuant to a court order.

(g) Employer means a person or entity
that employs the services of others and
that pays their wages or salaries. The
term employer includes, but is not
limited to, State and local Governments,
but does not include an agency of the
Federal Government as defined by 31
CFR 285.11(c).

(h) Evidence of service means
information retained by GSA indicating
the nature of the document to which it
pertains, the date of submission of the
document, and to whom the document
is being submitted. Evidence of service
may be retained electronically or
otherwise, so long as the manner of
retention is sufficient for evidentiary
purposes.

(i) Financial hardship means an
inability to meet basic living expenses
for goods and services necessary for the
survival of the debtor and his or her
spouse and dependents. See § 105—
57.010 of this part.

(j) For the purposes of the standards
in this part, unless otherwise stated, the
term ‘“Administrator”” refers to the
Administrator of General Services or the
Administrator’s delegate.

(k) For the purposes of the standards
in this part, the terms “claim” and
“debt”” are synonymous and
interchangeable.

They refer to an amount of money,
funds, or property that has been
determined by GSA to be due the
United States from any person,
organization, or entity, except another
Federal agency, from sources which
include loans insured or guaranteed by
the United States and all other amounts
due the United States from fees, leases,
rents, royalties, services, sales of real or
personal property, overpayments,
penalties, damages, interest, fines and
forfeitures and all other similar sources,
including debt administered by a third
party as an agent for the Federal
Government. For the purposes of
administrative offset under 31 U.S.C.
3716, the terms “claim” and ““debt”
include an amount of money, funds, or
property owed by a person to a State
(including past-due support being
enforced by a State), the District of
Columbia, American Samoa, Guam, the
United States Virgin Islands, the
Commonwealth of the Northern Mariana

Islands, or the Commonwealth of Puerto
Rico.

(1) For the purposes of the standards
in this part, unless otherwise stated, the
terms “GSA” and “Agency”’ are
synonymous and interchangeable.

(m) For the purposes of the standards
in this part, unless otherwise stated,
“Secretary” means the Secretary of the
Treasury or the Secretary’s delegate.

(n) Garnishment means the process of
withholding amounts from an
employee’s disposable pay and the
paying of those amounts to GSA in
satisfaction of a withholding order.

(0) Hearing means a review of the
documentary evidence concerning the
existence and/or amount of a debt, and/
or the terms of a repayment schedule,
provided such repayment schedule is
established other than by a written
agreement entered into pursuant to this
part. If the hearing official determines
that the issues in dispute cannot be
resolved solely by review of the written
record, such as when the validity of the
debt turns on the issue of credibility or
veracity, an oral hearing may be
provided.

(p) Hearing official means a Board
Judge of the GSA Board of Contract
Appeals (GSBCA).

(q) Withholding order means “Wage
Garnishment Order (SF 329B)”, issued
by GSA. For purposes of this part, the
terms “wage garnishment order”” and
“garnishment order” have the same
meaning as “withholding order.”

(r) In this part, words in the plural
form shall include the singular and vice
versa, and words signifying the
masculine gender shall include the
feminine and vice versa. The terms
“includes” and “including” do not
exclude matters not listed but do
include matters that are in the same
general class.

§105-57.003 General rule.

Whenever GSA determines a
delinquent debt is owed by an
individual, the Agency may initiate
administrative proceedings to garnish
the wages of the delinquent debtor.

§105-57.004 Notice requirements.

(a) At least 30 days before the
initiation of garnishment proceedings,
GSA will send, by first class mail,
overnight delivery service, or hand
delivery to the debtor’s last known
address a written notice informing the
debtor of—

(1) The nature and amount of the
debt;

(2) The intention of GSA to initiate
proceedings to collect the debt through
deductions from pay until the debt and
all accumulated interest, penalties and
administrative costs are paid in full; and
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(3) The debtor’s rights, including
those set forth in paragraph (b) of this
section, and the time frame within
which the debtor may exercise his or
her rights.

(b) The debtor will be afforded the
opportunity—

(1) To inspect and copy Agency
records related to the debt;

(2) To enter into a written repayment
agreement with GSA under terms
agreeable to the Agency; and

(3) To request a hearing in accordance
with § 105-57.005 of this part
concerning the existence and/or amount
of the debt, and/or the terms of the
proposed repayment schedule under the
garnishment order. However, the debtor
is not entitled to a hearing concerning
the terms of the proposed repayment
schedule if these terms have been
established by written agreement under
paragraph (b)(2) of this section.

(c) The notice required by this section
may be included with GSA’s demand
letter required by 41 CFR 105-55.010.

(d) GSA will keep a copy of the
evidence of service indicating the date
of submission of the notice. The
evidence of service may be retained
electronically so long as the manner of
retention is sufficient for evidentiary
purposes.

§105-57.005 Hearing.

(a) GSA will provide a hearing, which
at the hearing official’s option may be
oral or written, if within fifteen (15)
business days of submission of the
notice by GSA, the debtor submits a
signed and dated written request for a
hearing, to the official named in the
notice, concerning the existence and/or
amount of the debt, and/or the terms of
the repayment schedule (for repayment
schedules established other than by
written agreement under § 105—
57.004(b)(2) of this part). A copy of the
request for a hearing must also be sent
to the GSA Board of Contract Appeals
(GSBCA) at the address indicated in
paragraph (b)(2) of this section.

(b) Types of hearing or review. (1) For
purposes of this section, whenever GSA
is required to afford a debtor a hearing,
the hearing official will provide the
debtor with a reasonable opportunity for
an oral hearing when he/she determines
that the issues in dispute cannot be
resolved by review of the documentary
evidence, for example, when the
validity of the claim turns on the issue
of credibility or veracity.

(2) If the hearing official determines
that an oral hearing is appropriate, he/
she will establish the time and location
of the hearing. An oral hearing may, at
the debtor’s option, be conducted either
in-person or by telephone conference.

In-person hearings will be conducted in
the hearing official’s office located at
GSA Central Office, 1800 F St., NW.,
Washington, DC 20405, or at another
location designated by the hearing
official. All personal and travel
expenses incurred by the debtor in
connection with an in-person hearing
will be borne by the debtor. All
telephonic charges incurred during a
hearing will be the responsibility of
GSA.

(3) The debtor may represent himself
or herself or may be represented by
another person of his or her choice at
the hearing. GSA will not compensate
the debtor for representation expenses,
including hourly fees for attorneys,
travel expenses, or costs for reproducing
documents.

(4) In those cases when an oral
hearing is not required by this section,
the hearing official will nevertheless
conduct a “paper hearing”, that is, the
hearing official will decide the issues in
dispute based upon a review of the
written record. The hearing official will
establish a reasonable deadline for the
submission of evidence.

(c) Subject to paragraph (k) of this
section, if the debtor’s written request is
received by GSA on or before the 15th
business day after the submission of the
notice described in § 105-57.004(a) of
this part, the Agency will not issue a
withholding order under § 105-57.006
of this part until the debtor has been
provided the requested hearing and a
decision in accordance with paragraphs
(h) and (i) of this section has been
rendered.

(d) If the debtor’s written request for
a hearing is received by GSA after the
15th business day following the mailing
of the notice described in § 105—
57.004(a) of this part, GSA may consider
the request timely filed and provide a
hearing if the debtor can show that the
delay was because of circumstances
beyond his or her control. However,
GSA will not delay issuance of a
withholding order unless the Agency
determines that the delay in filing the
request was caused by factors over
which the debtor had no control, or
GSA receives information that the
Agency believes justifies a delay or
cancellation of the withholding order.

(e) After the debtor requests a hearing,
the hearing official will notify the
debtor of—

(1) The date and time of a telephonic
hearing;

(2) The date, time, and location of an
in-person oral hearing; or

(3) The deadline for the submission of
evidence for a written hearing.

(f) Burden of proof. (1) GSA will have
the burden of establishing the existence
and/or amount of the debt.

(2) Thereafter, if the debtor disputes
the existence and/or amount of the debt,
the debtor must prove by a
preponderance of the evidence that no
debt exists or that the amount of the
debt is incorrect. In addition, the debtor
may present evidence that the terms of
the repayment schedule are unlawful,
would cause a financial hardship to the
debtor, or that collection of the debt
may not be pursued due to operation of
law.

(g) The hearing official will arrange
and maintain a written transcript of any
hearing provided under this section.
The transcript will be made available to
either party in the event of an appeal
under the Administrative Procedure
Act, 5 U.S.C. 701 through 706. All
charges associated with the taking of the
transcript will be the responsibility of
GSA. A hearing is not required to be a
formal evidentiary-type hearing;
however, witnesses who testify in oral
hearings will do so under oath or
affirmation.

(h) The hearing official will issue a
written opinion stating his or her
decision, as soon as practicable, but not
later than sixty (60) days after the date
on which the request for such hearing
was received by GSA. If the hearing
official is unable to provide the debtor
with a hearing and render a decision
within 60 days after the receipt of the
request for such hearing—

(1) GSA will not issue a withholding
order until the hearing is held and a
decision rendered; or

(2) If GSA had previously issued a
withholding order to the debtor’s
employer, the Agency will suspend the
withholding order beginning on the 61st
day after the receipt of the hearing
request and continuing until a hearing
is held and a decision is rendered.

(i) The written decision will
include—

(1) A summary of the facts presented;

(2) The hearing official’s findings,
analysis and conclusions; and

(3) The terms of any repayment
schedules, if applicable.

(j) The hearing official’s decision will
be the final Agency action for the
purposes of judicial review under the
Administrative Procedure Act (5 U.S.C.
701 et seq.).

(k) In the absence of good cause
shown, a debtor who fails to appear at
a hearing scheduled pursuant to
paragraph (e) of this section, or to
provide written submissions within the
time set by the hearing official, will be
deemed to have waived his or her right
to appear and present evidence.



68764

Federal Register/Vol. 68, No. 237/ Wednesday, December 10, 2003 /Rules and Regulations

§105-57.006 Wage garnishment order.

(a) Unless GSA receives information it
believes justifies a delay or cancellation
of the withholding order, the Agency
will send, by first class mail, overnight
delivery service or hand delivery, a SF
329A (Letter to Employer & Important
Notice to Employer), a SF 329B (Wage
Garnishment Order), a SF 329C (Wage
Garnishment Worksheet), and a SF 329D
(Employer Certification), to the debtor’s
employer—

(1) Within 30 days after the debtor
fails to make a timely request for a
hearing (i.e., within 15 business days
after the mailing of the notice described
in § 105-57.004(a) of this part); or

(2) If a timely request for a hearing is
made by the debtor, within 30 days after
a final decision is made by the hearing
official to proceed with garnishment.

(b) The withholding order sent to the
employer under paragraph (a) of this
section will contain the signature of, or
the image of the signature of, the
Administrator or his or her delegate.
The order will contain only the
information necessary for the employer
to comply with the withholding order.
Such information includes the debtor’s
name, address, and social security
number, as well as instructions for
withholding and information as to
where payments are to be sent.

(c) GSA will retain a copy of the
evidence of service indicating the date
of submission of the order. The
evidence of service may be retained
electronically so long as the manner of
retention is sufficient for evidentiary
purposes.

§105-57.007 Certification by employer.

The employer must complete and
return the SF 329D (Employer
Certification) to GSA within the time
frame prescribed in the instructions to
the form. The certification will address
matters such as information about the
debtor’s employment status and
disposable pay available for
withholding.

§105-57.008 Amounts withheld.

(a) After receipt of the garnishment
order issued under this part, the
employer shall deduct from all
disposable pay paid to the applicable
debtor during each pay period the
amount of garnishment described in
paragraph (b) of this section. The
employer may use the SF 329C (Wage
Garnishment Worksheet) to calculate
the amount to be deducted from the
debtor’s disposable pay.

(b) Subject to the provisions of
paragraphs (c) and (d) of this section,
the amount of garnishment will be the
lesser of—

(1) The amount indicated on the
garnishment order up to 15 percent of
the debtor’s disposable pay; or

(2) The amount set forth in 15 U.S.C.
1673(a)(2) (Restriction on Garnishment),
which is the amount by which a
debtor’s disposable pay exceeds an
amount equivalent to thirty times the
minimum wage. See 29 CFR 870.10.

(c) When a debtor’s pay is subject to
withholding orders with priority, the
following will apply:

(1) Unless otherwise provided by
Federal law, withholding orders issued
under this part will be paid in the
amounts set forth under paragraph (b) of
this section and will have priority over
other withholding orders which are
served later in time. Notwithstanding
the foregoing, withholding orders for
family support will have priority over
withholding orders issued under this
part.

(2) If amounts are being withheld
from a debtor’s pay pursuant to a
withholding order served on an
employer before a withholding order
issued pursuant to this part, or if a
withholding order for family support is
served on an employer at any time, the
amounts withheld pursuant to the
withholding order issued under this
part will be the lesser of—

(i) The amount calculated under
paragraph (b) of this section; or

(ii) An amount equal to 25 percent of
the debtor’s disposable pay less the
amount(s) withheld under the
withholding order(s) with priority.

(3) If a debtor owes more than one
debt to GSA, the Agency may issue
multiple withholding orders provided
the total amount garnished from the
debtor’s pay for such orders does not
exceed the amount set forth in
paragraph (b) of this section.

(d) An amount greater than that set
forth in paragraphs (b) and (c) of this
section may be withheld upon the
written consent of the debtor.

(e) The employer shall promptly pay
to GSA all amounts withheld in
accordance with the withholding order
issued pursuant to this part.

(f) An employer will not be required
to vary its normal pay and disbursement
cycles in order to comply with the
withholding order.

(g) Any assignment or allotment by an
employee of his or her earnings will be
void to the extent it interferes with or
prohibits execution of the withholding
order issued under this part, except for
any assignment or allotment made
pursuant to a family support judgment
or order.

(h) The employer will withhold the
appropriate amount from the debtor’s
wages for each pay period until the

employer receives notification from
GSA to discontinue wage withholding.
The garnishment order will indicate a
reasonable period of time within which
the employer is required to commence
wage withholding, usually the first
payday after the employer receives the
order. However, if the first payday is
within ten (10) days after the receipt of
the garnishment order, the employer
may begin deductions on the second
payday.

(i) Payments received through a wage
garnishment order will be applied in the
following order:

(1) To outstanding penalties.

(2) To administrative costs incurred
by GSA to collect the debt.

(3) To interest accrued on the debt at
the rate established by the terms of the
obligation under which it arose or by
applicable law.

(4) To outstanding principal.

§105-57.009 Exclusions from
garnishment.

GSA will not garnish the wages of a
debtor who it knows has been
involuntarily separated from
employment until the debtor has been
reemployed continuously for at least 12
months. The debtor has the burden of
informing GSA of the circumstances
surrounding an involuntary separation
from employment.

§105-57.010 Financial hardship.

(a) A debtor whose wages are subject
to a wage withholding order under this
part, may, at any time, request a review
by GSA of the amount garnished, based
on materially changed circumstances
such as disability, divorce, or
catastrophic illness which result in
financial hardship.

(b) A debtor requesting a review
under paragraph (a) of this section shall
submit the basis for claiming the current
amount of garnishment results in a
financial hardship to the debtor, along
with supporting documentation.

(c) If a financial hardship is found,
GSA will downwardly adjust, by an
amount and for a period of time
agreeable to the Agency, the amount
garnished to reflect the debtor’s
financial condition. GSA will notify the
employer of any adjustments to the
amounts to be withheld.

§105-57.011 Ending garnishment.

(a) Once GSA has fully recovered the
amounts owed by the debtor, including
interest, penalties, and administrative
costs consistent with the FCCS, the
Agency will send the debtor’s employer
notification to discontinue wage
withholding.

(b) At least annually, GSA will review
its debtors’ accounts to ensure that
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garnishment has been terminated for
accounts that have been paid in full.

§105-57.012 Actions prohibited by the
employer.

An employer may not discharge,
refuse to employ, or take disciplinary
action against the debtor due to the
issuance of a withholding order under
this part. See 31 U.S.C. 3720D(e).

§105-57.013 Refunds.

(a) If a hearing official, at a hearing
held pursuant to § 105-57.005 of this
part, determines that a debt is not
legally due and owing to the United
States, GSA will promptly refund any
amount collected by means of
administrative wage garnishment.

(b) Unless required by Federal law or
contract, refunds under this part will
not bear interest.

§105-57.014 Right of action.

GSA may sue any employer for any
amount that the employer fails to
withhold from wages owed and payable
to an employee in accordance with
§§ 105-057.006 and 105-57.008 of this
part, plus attorney’s fees, costs, and if
applicable, punitive damages. However,
a suit may not be filed before the
termination of the collection action
involving a particular debtor, unless
earlier filing is necessary to avoid
expiration of any applicable statute of
limitations period. For purposes of this
part, “termination of the collection
action” occurs when GSA has
terminated collection action in
accordance with the FCCS or other
applicable standards. In any event,
termination of the collection action will
have been deemed to occur if GSA has
not received any payments to satisfy the
debt from the particular debtor whose
wages were subject to garnishment, in
whole or in part, for a period of one (1)
year.

[FR Doc. 03—30407 Filed 12—9-03; 8:45 am)]
BILLING CODE 6820-34-P

DEPARTMENT OF THE INTERIOR
Office of the Secretary

43 CFR Part 4
RIN 1090-AA84

Special Rules Applicable to Public
Land Hearings and Appeals

AGENCY: Office of the Secretary, Interior.
ACTION: Final rule.

SUMMARY: The Office of Hearings and
Appeals (OHA) is amending its existing
regulations governing petitions for stays

of grazing decisions issued by the
Bureau of Land Management. The
changes would specifically authorize
OHA administrative law judges to
decide such petitions, which would
expedite the administrative review
process by eliminating an inefficient
division of authority.

EFFECTIVE DATE: January 9, 2004.

FOR FURTHER INFORMATION CONTACT: Will
A. Irwin, Administrative Judge, Interior
Board of Land Appeals, U. S.
Department of the Interior, 801 N.
Quincy Street, Suite 300, Arlington, VA
22203, Phone: 703-235-3750. Persons
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
(800) 877—8339.

SUPPLEMENTARY INFORMATION:

I. Background

A. The Proposed Rule

On May 22, 2003, the Office of
Hearings and Appeals (OHA) proposed
to amend its existing regulations
governing petitions to stay bureau
decisions. 68 FR 27955-27960 (May 22,
2003). As explained in that proposal,
the existing regulations governing
hearings and appeals of grazing
decisions issued by the Bureau of Land
Management (BLM) assign
responsibility for deciding petitions for
a stay of such decisions to the Interior
Board of Land Appeals (IBLA) or the
Director, OHA. Responsibility for
conducting the hearing, ruling on other
motions, and making the initial decision
on the appeal, however, rests with
administrative law judges (ALJs) in the
Hearings Division, OHA.

When an appeal of a grazing decision
is filed with a BLM field office, the
current OHA regulations require that
office to forward the appeal to the BLM
State Director, and the State Director to
transmit it to the OHA Hearings
Division office in Salt Lake City, Utah.
43 CFR 4.470(d). If a petition for a stay
of the decision accompanies the appeal,
the Hearings Division must forward the
petition to IBLA in Arlington, Virginia.
Under 43 CFR 4.21(b)(4), IBLA (or the
OHA Director) has 45 days to decide
whether or not to grant the petition;
after IBLA decides, it returns the record
to the Hearings Division in Salt Lake
City. In the meantime, the ALJ to whom
the case is assigned normally waits to
schedule the hearing and to rule on any
motions concerning the appeal, such as
a motion to intervene in the appeal or
a motion by BLM to dismiss the appeal.
IBLA does not have authority to rule on
such motions.

This division of responsibility results
in delays and inefficiencies that would

be alleviated if the ALJs also had
authority to rule on petitions for a stay.
For example, IBLA sometimes finds
during its consideration of a stay
petition that a motion to dismiss should
be granted. However, under the existing
regulations, IBLA cannot grant the
motion but must proceed to decide the
stay petition and then refer the case,
including the motion to dismiss, back to
the Hearings Division. If the ALJ had
authority to rule on a petition for a stay,
he or she could consider any other
pending motions at the same time and,
where appropriate, grant a motion to
dismiss without having to rule on the
petition. Moreover, under the existing
regulations, IBLA must thoroughly
review the record in deciding whether
to grant a stay petition, and the ALJ
must then do the same in deciding the
merits of the case. This is an
unnecessary duplication of effort and
takes time away from IBLA’s
consideration of other appeals.

Therefore, OHA proposed
amendments to the existing regulations
in 43 CFR 4.21 and 4.470 et seq. to
provide the authority to ALJs to rule on
petitions for a stay of BLM grazing
decisions. OHA also proposed that any
party may appeal to the IBLA an order
of an ALJ granting or denying a petition
for a stay. Any party (other than BLM)
wishing to appeal an order of an AL]J
denying a petition for a stay would be
able to seek judicial review instead of
appealing to IBLA.

OHA also proposed to revise the
existing regulatory language to make it
clearer and to conform to Departmental
requirements for writing rules in plain
language. See 318 DM 4.2.

B. Responses to Comments

We received comments on the
proposed rules from Nordhaus Haltom
Taylor Taradash & Bladh, LLP, on behalf
of the Jicarilla Apache Nation, the
Pueblo of Laguna, and the Pueblo of
Santa Ana; the National Wildlife
Federation; Budd-Falen Law Offices,
P.C.; the National Mining Association;
Holme Roberts & Owen LLP, on behalf
of Placer Dome America; Jason R.
Warran, Esq.; and the American Farm
Bureau Federation.

Most commenters expressed
agreement with the basic intent of the
proposed rule, i.e., to authorize ALJs to
decide petitions for stay of BLM grazing
decisions. But they raised numerous
questions about the proposed
amendments to the general regulation in
43 CFR 4.21 and the need for such
amendments, and they urged that we
limit the final rule to the grazing-related
provisions of §§4.470-.478.
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For example, some commenters were
concerned that the proposed
amendments to §4.21 could be
misinterpreted to change the current
effective date provisions for BLM
decisions involving mining operations
under 43 CFR subpart 3809, BIA
decisions appealable under 25 CFR part
2, or other bureau decisions in
unanticipated contexts. In addition,
some commenters were concerned that
proposed § 4.22 did not make as clear as
the existing § 4.21(a) that some bureau
decisions may be effective immediately,
i.e., during the period when an appeal
of the decision may be filed, pursuant
to another regulation, e.g., 43 CFR
4160.3(f) or 3809.803. Another
commenter questioned whether
proposed §4.22 was as clear as existing
§4.21 that, absent another regulation or
petition for a stay, a bureau decision
would become effective on the day after
the expiration of the time an appeal
could be filed. Further, some
commenters were concerned about the
effect of the proposed rule on the many
existing regulations that cross reference
§4.21, prior to the Department’s
updating those regulations with
references to the new sections in the
proposed rule.

In light of these questions and
concerns, we have decided to defer
action on the proposed amendments to
43 CFR 4.21 and consider further the
questions raised about those proposed
amendments. For this reason, we will
limit our responses to comments that
related to the proposed amendments (1)
extending authority to ALJs to decide
petitions for a stay of BLM grazing
decisions and (2) providing for appeals
of ALJ decisions on such petitions.

One comment suggested that
proposed § 4.471(a) be amended to
allow the filing of a petition for a stay
any time one can satisfy the
requirements of proposed § 4.471(d),
rather than limiting the time to the 30
days allowed for filing an appeal. The
commenter observed that the harm from
a BLM decision may not become
apparent for some time and that, if an
appeal was still pending before an ALJ,
there would be no reason the ALJ could
not consider the appropriateness of a
stay if that time came later. If the
decision had already been substantially
implemented, that could be taken into
consideration in determining the
relative harm to the parties. The number
of stay petitions might be reduced if the
regulations did not force an appellant to
decide within 30 days whether a
decision was going to cause immediate
and irreparable harm, the commenter
suggested.

We agree that in some cases the effect
of a BLM decision might not become
apparent until after 30 days, and we do
not wish to encourage the filing of
petitions for a stay that may not be
necessary. However, under existing
IBLA decisions, petitions for a stay may
be filed after the 30-day period for filing
an appeal has expired. In Robert E.
Oriskovich, 128 IBLA 69, 70 (1993),
IBLA noted that, while the failure to
timely file a petition for stay results in
the decision being appealed becoming
effective on the day following the
expiration of the appeal period, nothing
in the regulations precludes the filing of
a subsequent petition for stay that the
Board may, in its discretion, entertain.
See also Western Shoshone National
Council, 130 IBLA 69, 72 (1994)
(“Nothing in the regulations at 43 CFR
part 4 precludes appellant from filing a
petition or request for a stay at any time
during a proceeding before the Board.

* * * ) Because an administrative law
judge would have general jurisdiction
over an appeal from a BLM grazing
decision, he or she could entertain a
petition for a stay that was filed with the
Hearings Division at any time the appeal
was still pending. Therefore, it is not
necessary to amend the regulation in
order to allow the filing of a petition for
a stay after the appeal period has
expired, as the commenter suggested.

Another comment suggested that
proposed § 4.478(a) be amended to
allow a person adversely affected by the
decision of an AL]J on a petition for a
stay to appeal to IBLA even if the person
was not a “party to the case” as defined
in §4.410(b). For example, if a person
had not objected to a proposed BLM
decision that became final because he or
she agreed with it, the person would not
have a right to appeal the BLM decision
under §4.410 since he or she was not
adversely affected by the decision and
had not previously participated in the
decision-making process. See 68 FR
33794, 33803 (June 5, 2003). However,
if another party appealed the BLM
decision and the ALJ granted a stay, the
person could be adversely affected by
the stay. In that situation, the
commenter argued, the person should
be allowed to appeal the stay to IBLA.

The commenter is correct that, if the
person was not a “party to the case” as
defined in § 4.410(b), he or she would
not have a right to appeal the ALJ’s stay
decision to IBLA. Under that regulation,
a “party to the case” is

One who has taken the action that is the
subject of the decision on appeal, is the
object of that decision, or has otherwise
participated in the process leading to the
decision under appeal, e.g., by filing a
mining claim or an application for use of

public lands, by commenting on an
environmental document, or by filing a
protest to a proposed action.

Other ways a person in the situation
described in the comment could have
previously participated in the decision-
making process might include
commenting on the proposed BLM
decision or intervening in the case
before the ALJ to oppose the stay
petition.

We are not persuaded that a
requirement of previous participation in
the case is unduly burdensome or
should be waived in the situation
posited by the commenter. As explained
in the preamble to the June 5, 2003,
final rule amending § 4.410, this is a
codification of longstanding IBLA
precedent on who has standing to
appeal a decision. 68 FR 33794. We
have therefore retained the reference to
§4.410 in final §4.478(a).

A commenter suggested that, if an
appellant sought IBLA review of an ALJ
decision on a petition for a stay under
proposed §4.478(a) but the Board did
not “expeditiously issue a decision on
the appeal” as provided in proposed
§4.478(c), then the appellant should be
allowed to abandon that appeal and
instead go to federal court under
proposed §4.478(b). The commenter
expressed concern that the Board might
not quickly decide such appeals, despite
the statement in proposed §4.478(c).

The commenter’s concern for timely
decisions must be balanced against the
significant benefits that inure to both
the Department and the courts from the
requirement that appellants exhaust
their administrative remedies before
seeking judicial review. Given the
commitment that OHA is making in
adopting § 4.478(c), we disagree with
the commenter that there is a risk of
substantial delay in IBLA’s review
process sufficient to warrant forgoing
those benefits. Of course, if the BLM
decision is in effect, one may seek
judicial review at any time. See Darby
v. Cisneros, 509 U.S. 137, 153-54, 113
S. Gt. 2539, 2547-48 (1993).

Other commenters thought the
proposed rule was arbitrary in providing
that a party could seek immediate
judicial review of an ALJ order denying
a stay but not of an AL]J order granting
a stay; the latter would first have to be
appealed to IBLA.

We disagree with the commenters that
this result is arbitrary. Under both the
proposed and final rule, an appeal to
IBLA is available in either situation.
However, if a stay is denied, the BLM
decision is operative, and judicial
review is available under the APA as an
alternative to an IBLA appeal. See 5
U.S.C. 704; Darby, supra. The rule
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simply reflects this statutory and
decisional authority. If the stay is
granted and the BLM decision is
inoperative, resort to the courts is not
available until the parties have
exhausted their administrative
remedies.

One comment stated that §4.479
needs to be amended so as not to require
exhaustion of administrative remedies
when 43 CFR 4160.3(d) or (e) allows
grazing to take place even if a stay has
been granted, citing Idaho Watersheds
Project v. Hahn, 307 F.3d 815, 824-28
(9th Cir. 2002). Section 4160.3(d)—(e)
specifies what grazing use is authorized
when OHA stays a BLM decision
pending appeal. In general,

An applicant who was granted grazing use in
the preceding year may continue at that level
of authorized use during the time the
decision is stayed. * * * Where an applicant
had no authorized grazing use during the
previous year * * *, the authorized grazing
use shall be consistent with the final decision
pending the [OHA] final determination on
the appeal.

In Hahn, environmental plaintiffs
challenged BLM grazing decisions on
the grounds that they perpetuated a
long-term problem of livestock
overgrazing in the Owyhee Resource
Area, allegedly in violation of federal
statutes and regulations and BLM’s own
guidelines for rangeland management.
BLM and the ranchers argued that the
lawsuit should be dismissed because the
plaintiffs had not filed an administrative
appeal and sought a stay of the grazing
decisions and had therefore failed to
exhaust their administrative remedies.
The court disagreed, holding that,
because of § 4160.3(d)—(e), BLM’s
grazing decisions would not be rendered
inoperative even if a stay were granted.

While finding that the plaintiffs were
not required to exhaust their
administrative remedies under the facts
of that case, the court in Hahn left open
the prospect that, under a different set
of facts, a stay would render the final
BLM decision inoperative for purposes
of 5 U.S.C. 704, even if it resulted in
authorized use at the previous year’s
level. In that situation, exhaustion of
administrative remedies would still be
required. For example, if a BLM grazing
decision increased a rancher’s
authorized use from the previous year’s
level and an environmental group
challenged that increase, a stay that
resulted in authorized use at the
previous year’s level under §4160.3(d)—
(e) would render the BLM decision
inoperative, and exhaustion of
administrative remedies would be
required. Similarly, if a BLM grazing
decision reduced a rancher’s authorized
use from the previous year’s level and

the rancher challenged that decrease, a
stay that resulted in authorized use at
the previous year’s level would render
the BLM decision inoperative, and
exhaustion of administrative remedies
would be required. We have revised
§4.479(d) to reflect the court’s decision
in Hahn.

One commenter opposed the
proposed regulations on the grounds
that, under the Taylor Grazing Act
(TGA) and the APA, a BLM decision

affecting a grazing permit is a sanction and
an order within the meaning of the APA
[and] cannot become effective until the
permittee is afforded a hearing and allowed
to present testimony and other evidence. 5
U.S.C. 556(d) & (e). * * * The proposed rule
change would be facially invalid. * * *
[TThe proposed changes force the holder of a
TGA grazing permit to seek a stay when the
TGA and the APA mandate that such a stay
be automatic.

We disagree that the typical BLM
grazing decision is either a ““sanction”
or an “order” within the meaning of the
APA. In fact, in a number of cases, the
grazing permittee has sought the BLM
decision and wants it to take effect
immediately, but another interested
party files an appeal and a petition for

a stay. In any event, this argument is
currently under review in Wallace v.
Bureau of Land Management, No. 02—
1119 (CBS) (D. Colo.). If necessary based
on the outcome of that litigation, we
will consider further amendments to our
regulations at a future time.

C. Section-by-Section Analysis
Section 4.421

We have added a definition for the
term ‘““person named in the decision,”
and that term is then used in §§4.470—-
.472 to identify everyone who must be
served with an appeal, petition for a
stay, and a response. The term is
defined as “an affected applicant,
permittee, lessee, or agent or lienholder
of record, or an interested public as
defined in §4100.0-5 of this title.” BLM
is required to serve its proposed
decision on these persons under
§4160.1, and will list their names and
addresses at the conclusion of its final
grazing decision. This will help to
ensure that anyone whose interest may
be adversely affected by the final BLM
decision, or by an appeal of that
decision, has an opportunity to
participate in the appeal process and
will be bound by the outcome.

Section 4.470

This section is based on the existing
§4.470(a)—(b). We have added the
phrase, “or within 30 days after a

proposed decision becomes final as
provided in §4160.3(a),” to be

consistent with §4160.4. We have also
added the phrase, “and serve a copy of
the appeal on any other person named
in the decision,” at the end of §4.470(a).
This language is based on the service
requirements in 43 CFR 4.22(b),
4.413(a).

Throughout this preamble and rule,
references to a “final BLM grazing
decision” or “the decision” should be
construed to include any relevant
portion of such a decision. Thus an
adversely affected party may appeal
only a portion of a BLM decision, may
petition for or be granted a stay of only
a portion of a BLM decision, and so on.
Adding a phrase like “‘or relevant
portion thereof”” wherever the term
“final BLM grazing decision” appears
would make the rule cumbersome and
would merely state what most readers
would take for granted anyway.

Paragraphs (b), (c), and (d) are based
on similar language in the existing
§4.470. Paragraphs (b) and (c) are
adopted as proposed, and paragraph (d)
is modified to refer to the appeal period
provided in paragraph (a). We have
moved proposed paragraph (e) to
redesignated § 4.474 because that
section deals with the authority of an
ALJ; as a result, proposed paragraph (f)
has become paragraph (e).

Section 4.471

Section 4.471 is new; existing §4.471
has been redesignated as §4.473. As
proposed, new §4.471 would have
referred to the standards and procedures
in existing § 4.21 (proposed §§ 4.22-.24)
regarding petitions for a stay and
requests to make a BLM decision
immediately effective. Since we have
decided not to amend § 4.21 in this final
rule, we have revised §4.471 so that it
fully incorporates the relevant standards
and procedures from § 4.21.

In new §4.471, paragraph (a) specifies
where a petition for a stay must be filed,
and paragraph (b) specifies where
copies must be served.

Proposed paragraph (b), dealing with
requests to make a BLM decision
effective immediately—and related
provisions in proposed §§4.474(c)(2)
and 4.478(a)(2)—have been deleted.
These provisions were intended to
extend to the ALJ the authority given to
the OHA Director and the Board in
§4.21(a)(1) to make a decision effective
immediately when the public interest so
requires, notwithstanding the automatic
stay provisions of §4.21(a)(1)—(3).
Instead of the several deleted
provisions, we have added §4.479(c) to
state the same authority more simply.

Proposed paragraph (c), redesignated
as paragraph (b), has been revised to
require service of copies of the appeal
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and of any petition for a stay on (1) any
other person named in the decision
from which the appeal is taken, and (2)
the appropriate office of the Office of
the Solicitor, as provided in § 4.413(a)
and (c). We have deleted the
requirement to send a copy to the
Hearings Division, OHA, in Arlington.

Because we are not amending the
general rules in subpart B as proposed,
we have revised proposed paragraph (d),
redesignated as paragraphs (c) and (d),
to incorporate the standards for granting
a stay and the burden of proof that are
currently found in section 4.21(b)(1)-
(2).

Section 4.472

This section is also new; existing
§4.472 has been redesignated as § 4.474.
New §4.472 sets forth procedures and
time frames for the filing of various
documents by BLM and other persons
following receipt of the appeal and
petition for a stay. It also sets forth a
deadline for a decision by the ALJ on
such a petition.

Paragraph (a) is based on existing
§4.470(d). As revised, BLM must
transmit an appeal to the Hearings
Division, Office of Hearings and
Appeals, in Salt Lake City, Utah, within
10 days after receiving the appeal. If a
petition for a stay has been received,
BLM'’s transmittal must also include any
response BLM wishes to file to the
petition and the following documents
from the case file: the application,
permit, lease, or notice of unauthorized
use underlying the final BLM grazing
decision; the proposed BLM grazing
decision; any protest filed by the
appellant under § 4160.2; the final BLM
grazing decision; and any other
documents that BLM wishes the
administrative law judge to consider in
deciding the petition for a stay, such as
BLM'’s environmental assessment. If
necessary, an ALJ could grant an
extension of the 10-day period under
§4.22(f). If BLM files a response, it must
serve a copy on the appellant and any
other person named in the decision
from which the appeal is taken.

Under paragraph (b), any person
named in the decision from which the
appeal is taken (other than the
appellant) who wishes to file a response
to the petition for a stay may file a
motion to intervene in the appeal
together with the response with the
Hearings Division within 10 days after
receiving the petition. The person must
serve a copy of the motion to intervene
and response on the appellant, the
appropriate office of the Office of the
Solicitor, and any other person named
in the decision.

Under existing § 4.471, redesignated
as § 4.473 by this final rule, BLM is to
notify any person it believes may be
directly affected by the decision on
appeal. Such a person may appear at the
hearing and, “upon a proper showing of
interest, may be recognized by the
administrative law judge as an
intervenor in the appeal.” For guidance
on what interest is sufficient for
intervenor status, see Bear River Land
and Grazing v. BLM, 132 IBLA 110,
113-14 (1995). As existing §4.471
shows, a motion to intervene is not
limited to the 10-day period for filing a
response to a petition for a stay; but if
a person who is not yet a party to the
appeal wishes to respond to the petition
for a stay, he or she must submit a
motion to intervene along with his or
her response, within the 10 days
allowed for a response to a petition for
a stay.

Under paragraph (c), if a petition for
a stay has not been filed, BLM must
promptly transmit the pertinent
documents from the case file to the
administrative law judge assigned to the
appeal, once the appeal has been
docketed by the Hearings Division.

Under paragraph (d), an ALJ must rule
on a petition for a stay that is filed with
an appeal, and any motion to intervene
filed under paragraph (b), within 45
days after the expiration of the appeal
period. This deadline is based on
existing § 4.21(b)(4).

Paragraph (e), dealing with the
effective date of a BLM decision for
which a petition for a stay has been
filed, is based on §4.21(a)(3). It provides
that any BLM grazing decision that is
not already in effect and for which a
stay is not granted will become effective
immediately after the ALJ denies the
petition or fails to act on the petition
within the 45-day deadline set forth in
paragraph (d).

Paragraph (f) authorizes any party to
file a motion to dismiss the appeal or
any other appropriate motion with the
Hearings Division at any appropriate
time and provides for a response to such
a motion. This paragraph is also based
on language in existing § 4.470(d). The
existing regulation provides that the
BLM State Director may file a motion to
dismiss within 30 days of his or her
receipt of the appeal, for any of six
specified reasons. In fact, however,
under existing Hearings Division and
IBLA practice, BLM or any other party
may file any appropriate motion at any
appropriate time for any appropriate
reason. Therefore, new §4.472(f) is
worded more broadly than existing
§4.470(d) to allow for other movants,
motions, times for filing, and reasons.

Paragraph (g) requires service of a
motion or response on the other parties
to the appeal.

Section 4.474

Existing §4.472 dealing with the
authority of an ALJ has been
redesignated as new §4.474(a)—(b).
Paragraph (c) has been added to
authorize the ALJ to rule on any petition
for a stay of a BLM decision or any
motion. As noted above, the authority of
an ALJ to consolidate appeals, found in
existing § 4.470(c) and proposed as
§4.470(e), has been added to this
section as paragraph (d).

Section 4.478

Existing §4.476 dealing with appeals
to IBLA has been redesignated as new
§4.478. Because we are not amending
the general rules in subpart B as
proposed, we have revised proposed
paragraph (a) by removing the reference
to proposed § 4.24(c) and have
incorporated proposed § 4.24(d) through
(f) as §4.478(b) through (d). Proposed
§4.478(b), which was based on existing
§4.476, has become paragraph (e).

Section 4.479

Existing § 4.477 dealing with the
effectiveness of a BLM decision pending
appeal has been redesignated as §4.479.
Final § 4.479 has been expanded from
its proposed version to explain more
fully the effectiveness of a BLM grazing
decision pending appeal. Paragraph (a)
has been added to incorporate the
limited automatic stay provisions of
existing § 4.21(a) and proposed § 4.22.
These automatic stay provisions do not
apply if BLM has made its decision
immediately effective under § 4160.3, as
set forth in proposed § 4.479(a), which
is final §4.479(b), or under §4190.1,
which was added by the June 5, 2003,
rulemaking 68 FR 33794, 33804.

As noted previously, final § 4.479(c)
has been added to extend to the AL]J the
authority given to the OHA Director and
the Board in §4.21(a)(1) to make a
decision effective immediately when the
public interest so requires,
notwithstanding the automatic stay
provisions of §4.21(a)(1)—(3). Proposed
§4.479(b) has been retained as final
§4.479(d). Final §4.479(e) and (f)
modify proposed § 4.479(c) to clarify the
requirement for exhaustion of
administrative remedies and to reflect
the decision in the Hahn case, discussed
above.
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II. Review Under Procedural Statutes
and Executive Orders

A. Regulatory Planning and Review
(E.O. 12866)

In accordance with the criteria in
Executive Order 12866, the Department
finds that this document is not a
significant rule. The Office of
Management and Budget has not
reviewed this rule under Executive
Order 12866.

1. This rule will not have an annual
economic effect of $100 million or
adversely affect an economic sector,
productivity, competition, jobs, the
environment, public health or safety, or
other units of government. A cost-
benefit and economic analysis is not
required. These amended rules will
have virtually no effect on the economy
because they will only add authority for
ALJs to decide petitions for a stay of
BLM grazing decisions, and provide for
appeals of ALJ decisions on such
petitions.

2. This rule will not create
inconsistencies with or interfere with
other agencies’ actions. The rules amend
existing OHA regulations to add
authority for ALJs to decide petitions for
a stay of BLM grazing decisions, and
provide for appeals of ALJ decisions on
such petitions.

3. This rule will not alter the
budgetary effects of entitlements, grants,
user fees, loan programs, or the rights
and obligations of their recipients.
These regulations have to do only with
the procedures for hearings and appeals
of BLM grazing decisions, not with
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients. The rule will only
add authority for ALJs to decide
petitions for a stay of BLM grazing
decisions, and provide for appeals of
ALJ decisions on such petitions.

4. This rule does not raise novel legal
or policy issues. The rule simply
extends ALJs’ existing authority to
include the authority to decide petitions
for a stay of BLM grazing decisions, and
provides for appeals of ALJ decisions on
such petitions.

B. Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). The extension
of authority to ALJs to decide petitions
for a stay of BLM grazing decisions, and
providing for appeals of ALJ decisions
on such petitions, will have no effect on
small entities. A Small Entity
Compliance Guide is not required.

C. Small Business Regulatory
Enforcement Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.

1. This rule will not have an annual
effect on the economy of $100 million
or more. Granting authority to ALJs to
decide petitions for a stay of BLM
grazing decisions, and providing for
appeals of ALJ decisions on such
petitions, will have no effect on the
economy.

2. This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions.
Granting ALJs authority to decide
petitions for a stay of BLM grazing
decisions, and providing for appeals of
AL]J decisions on such petitions, will
not affect costs or prices for citizens,
individual industries, or government
agencies.

3. This rule will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises. Extending authority
to ALJs to decide petitions for a stay of
BLM grazing decisions, and providing
for appeals of ALJ decisions on such
petitions, will have no effects, adverse
or beneficial, on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

D. Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1531 et
seq.), the Department finds as follows:

1. This rule will not have a significant
or unique effect on State, local, or tribal
governments or the private sector. Small
governments do not often appeal BLM
grazing decisions. Authorizing ALJs to
decide petitions for a stay of such
decisions, and providing for appeals of
ALJ decisions on such petitions, will
neither uniquely nor significantly affect
these governments because such
authority currently exists elsewhere. A
statement containing the information
required by the Unfunded Mandates
Reform Act, 2 U.S.C. 1531 et seq., is not
required.

2. This rule will not produce an
unfunded Federal mandate of $100
million or more on State, local, or tribal
governments or the private sector in any
year, i.e., it is not a “‘significant
regulatory action” under the Unfunded
Mandates Reform Act.

E. Takings (E.O. 12630)

In accordance with Executive Order
12630, the Department finds that the
rule will not have significant takings
implications. A takings implication
assessment is not required. These
amendments to existing rules
authorizing ALJs to decide petitions for
a stay of BLM grazing decisions, and
providing for appeals of ALJ decisions
on such petitions, will have no effect on
property rights.

F. Federalism (E.O. 13132)

In accordance with Executive Order
13132, the Department finds that the
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism assessment. There is no
foreseeable effect on states from
extending to ALJs the existing authority
to decide petitions for a stay of BLM
grazing decisions, and providing for
appeals of ALJ decisions on such
petitions. A federalism assessment is
not required.

G. Civil Justice Reform (E.O. 12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order. These
regulations, because they simply extend
to ALJs already existing authority to
decide petitions for a stay of BLM
grazing decisions, and provide for
appeals of ALJ decisions on such
petitions, will not burden either
administrative or judicial tribunals.

H. Paperwork Reduction Act

This rule will not require an
information collection from 10 or more
parties, and a submission under the
Paperwork Reduction Act is not
required. An OMB form 83-1 has not
been prepared and has not been
approved by the Office of Policy
Analysis. These regulations will only
extend authority to ALJs to decide
petitions for stay of BLM grazing
decisions, and provide for appeals of
ALJ decisions on such petitions; they
will not require the public to provide
information.

I. National Environmental Policy Act

The Department has analyzed this
rule in accordance with the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4321 et seq., Council
on Environmental Quality (CEQ)
regulations, 40 CFR part 1500, and the
Department of the Interior Departmental
Manual (DM). CEQ regulations, at 40
CFR 1508.4, define a “categorical
exclusion” as a category of actions that
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the Department has determined
ordinarily do not individually or
cumulatively have a significant effect on
the human environment. The
regulations further direct each
department to adopt NEPA procedures,
including categorical exclusions. 40
CFR 1507.3. The Department has
determined that this rule is categorically
excluded from further environmental
analysis under NEPA in accordance
with 516 DM 2, Appendix 1, which
categorically excludes “[plolicies,
directives, regulations and guidelines of
an administrative, financial, legal,
technical or procedural nature.” In
addition, the Department has
determined that none of the exceptions
to categorical exclusions, listed in 516
DM 2, Appendix 2, applies to this rule.
This rule is an administrative and
procedural rule, relating to the authority
of ALJs to decide petitions for stays of
BLM grazing decisions, and providing
for appeals of ALJ decisions on such
petitions. Therefore, neither an
environmental assessment nor an
environmental impact statement under
NEPA is required.

J. Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), E.O.
13175, and 512 DM 2, the Department
of the Interior has evaluated potential
effects of this rule on federally
recognized Indian tribes and has
determined that there are no potential
effects. These rules will not affect
Indian trust resources; they will provide
authority to ALJs to decide petitions for
a stay of BLM grazing decisions, and
provide for appeals of ALJ decisions on
such petitions.

K. Effects on the Nation’s Energy Supply

In accordance with Executive Order
13211, the Department finds that this
regulation does not have a significant
effect on the nation’s energy supply,
distribution, or use. Extending authority
to ALJs to decide petitions for a stay of
BLM grazing decisions, and providing
for appeals of ALJ decisions on such
petitions, will not affect energy supply
or consumption.

List of Subjects in 43 CFR Part 4

Administrative practice and
procedure, Grazing lands, Public lands.

Dated: December 3, 2003.
P. Lynn Scarlett,
Assistant Secretary—Policy, Management
and Budget.
» For the reasons set forth in the
preamble, part 4, subpart E, of title 43 of
the Code of Federal Regulations is
amended as set forth below:

PART 4—[AMENDED]

Subpart E—Special Rules Applicable
to Public Land Hearings and Appeals

m 1. The authority for 43 CFR part 4,
subpart E, is revised to read as follows:

Authority: Sections 4.470 to 4.480 also
issued under the authority of 43 U.S.C. 315a.

m 2. The cross reference for 43 CFR part
4, subpart E, continues to read as follows:

Cross Reference: See subpart A for the
authority, jurisdiction, and membership
of the Board of Land Appeals within the
Office of Hearings and Appeals. For
general rules applicable to proceedings
before the Board of Land Appeals as
well as the other Appeals Boards of the
Office of Hearings and Appeals, see
subpart B.

» 3.In §4.421, revise paragraph (c) and
add paragraph (h) to read as follows:

84.421 Definitions

* * * * *

(c) Bureau or BLM means the Bureau

of Land Management.
* * * * *

(h) Person named in the decision
means any of the following persons
identified in a final BLM grazing
decision: an affected applicant,
permittee, lessee, or agent or lienholder
of record, or an interested public as
defined in §4100.0-5 of this title.

884.471-4.478 [Redesignated]

m 4. Redesignate §§4.471 through 4.478
as §§4.473 through 4.480, respectively.
m 5. Revise §4.470 and add new §§4.471
and 4.472 to read as follows:

§4.470 How to appeal afinal BLM grazing
decision to an administrative law judge.

(a) Any applicant, permittee, lessee,
or other person whose interest is
adversely affected by a final BLM
grazing decision may appeal the
decision to an administrative law judge
within 30 days after receiving it or
within 30 days after a proposed decision
becomes final as provided in § 4160.3(a)
of this title. To do so, the person must
file an appeal with the BLM field office
that issued the decision and serve a
copy of the appeal on any person named
in the decision.

(b) The appeal must state clearly and
concisely the reasons why the appellant

thinks the BLM grazing decision is
wrong.

(c) Any ground for appeal not
included in the appeal is waived. The
appellant may not present a waived
ground for appeal at the hearing unless
permitted or ordered to do so by the
administrative law judge.

(d) Any person who, after proper
notification, does not appeal a final
BLM grazing decision within the period
provided in paragraph (a) of this section
may not later challenge the matters
adjudicated in the final BLM decision.

(e) Filing an appeal does not by itself
stay the effectiveness of the final BLM
decision. To request a stay of the final
BLM decision pending appeal, see
§4.471.

§4.471 How to petition for a stay of a final
BLM grazing decision.

(a) An appellant under § 4.470 may
petition for a stay of the final BLM
grazing decision pending appeal by
filing a petition for a stay together with
the appeal under §4.470 with the BLM
field office that issued the decision.

(b) Within 15 days after filing the
appeal and petition for a stay, the
appellant must serve copies on—

(1) Any other person named in the
decision from which the appeal is taken;
and

(2) The appropriate office of the Office
of the Solicitor, in accordance with
§4.413(a) and (c).

(c) A petition for a stay of a final BLM
grazing decision pending appeal under
paragraph (a) of this section must show
sufficient justification based on the
following standards:

(1) The relative harm to the parties if
the stay is granted or denied;

(2) The likelihood of the appellant’s
success on the merits;

(3) The likelihood of immediate and
irreparable harm if the stay is not
granted; and

(4) Whether the public interest favors
granting the stay.

(d) The appellant requesting a stay
bears the burden of proof to demonstrate
that a stay should be granted.

8§4.472 Action on an appeal and petition
for a stay.

(a) BLM must transmit any documents
received under §§4.470 and 4.471,
within 10 days after receipt, to the
Hearings Division, Office of Hearings
and Appeals, Salt Lake City, Utah. If a
petition for a stay has been filed, the
transmittal must also include any
response BLM wishes to file to a
petition for a stay and the following
documents from the case file: the
application, permit, lease, or notice of
unauthorized use underlying the final
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BLM grazing decision; the proposed
BLM grazing decision; any protest filed
by the appellant under §4160.2; the
final BLM grazing decision; and any
other documents that BLM wishes the
administrative law judge to consider in
deciding the petition for a stay. BLM
must serve a copy of any such response
on the appellant and any other person
named in the decision from which the
appeal is taken.

(b) Any person named in the decision
from which an appeal is taken (other
than the appellant) who wishes to file
a response to the petition for a stay may
file with the Hearings Division a motion
to intervene in the appeal, together with
the response, within 10 days after
receiving the petition. Within 15 days
after filing the motion to intervene and
response, the person must serve copies
on the appellant, the appropriate office
of the Office of the Solicitor in
accordance with §4.413(a) and (c), and
any other person named in the decision.

(c) If a petition for a stay has not been
filed, BLM must promptly transmit the
following documents from the case file
to the administrative law judge assigned
to the appeal, once the appeal has been
docketed by the Hearings Division: the
application, permit, lease, or notice of
unauthorized use underlying the final
BLM grazing decision; the proposed
BLM grazing decision; any protest filed
by the appellant under § 4160.2; and the
final BLM grazing decision.

(d) Within 45 days after the expiration
of the time for filing a notice of appeal,
an administrative law judge must grant
or deny—

(1) A petition for a stay filed under
§4.471(a), in whole or in part; and

(2) A motion to intervene filed with
a response to the petition under
paragraph (b) of this section.

(e) Any final BLM grazing decision
that is not already in effect and for
which a stay is not granted will become
effective immediately after the
administrative law judge denies a
petition for a stay or fails to act on the
petition within the time set forth in
paragraph (d) of this section.

(f) At any appropriate time, any party
may file with the Hearings Division a
motion to dismiss the appeal or other
appropriate motion. The appellant and
any other party may file a response to
the motion within 30 days after
receiving a copy.

(g) Within 15 days after filing a
motion or response under paragraph (f)
of this section, any moving or
responding party must serve a copy on
every other party. Service on BLM must
be made on the appropriate office of the
Office of the Solicitor in accordance
with §4.413(a) and (c).

» 6.In newly redesignated § 4.474, add
paragraphs (c) and (d) to read as follows:

§4.474 Authority of administrative law
judge.
* * * * *

(c) The administrative law judge may
consider and rule on all motions and
petitions, including a petition for a stay
of a final BLM grazing decision.

(d) An administrative law judge may
consolidate two or more appeals for
purposes of hearing and decision when
they involve a common issue or issues.

» 7. Revise newly redesignated §4.478 to
read as follows:

§4.478 Appeals to the Board of Land
Appeals; judicial review.

(a) Any person who has a right of
appeal under § 4.410 or other applicable
regulation may appeal to the Board from
an order of an administrative law judge
granting or denying a petition for a stay.

(b) As an alternative to paragraph (a)
of this section, any party other than
BLM may seek judicial review under 5
U.S.C. 704 of a final BLM grazing
decision if the administrative law judge
denies a petition for a stay, either
directly or by failing to meet the
deadline in §4.472(d).

(c) If a party appeals under paragraph
(a) of this section, the Board must issue
an expedited briefing schedule and
decide the appeal promptly.

(d) Unless the Board or a court orders
otherwise, an appeal under paragraph
(a) of this section does not—

(1) Suspend the effectiveness of the
decision of the administrative law
judge; or

(2) Suspend further proceedings
before the administrative law judge.

(e) Any party adversely affected by
the administrative law judge’s decision
on the merits has the right to appeal to
the Board under the procedures in this
part.
= 8. Revise newly redesignated § 4.479 to
read as follows:

§4.479 Effectiveness of decision during
appeal.

(a) Consistent with the provisions of
§§4.21(a) and 4.472(e) and except as
provided in paragraphs (b) and (c) of
this section or other applicable
regulation, a final BLM grazing decision
will not be effective—

(1) Until the expiration of the time for
filing an appeal under § 4.470(a); and

(2) If a petition for a stay is filed under
§4.471(a), until the administrative law
judge denies the petition for a stay or
fails to act on the petition within the
time set forth in §4.472(d).

(b) Consistent with the provisions of
§§4160.3 and 4190.1 of this title and

notwithstanding the provisions of
§4.21(a), a final BLM grazing decision
may provide that the decision will be
effective immediately. Such a decision
will remain effective pending a decision
on an appeal, unless a stay is granted by
an administrative law judge under
§4.472 or by the Board under §4.478(a).

(c) Notwithstanding the provisions of
§4.21(a), when the public interest
requires, an administrative law judge
may provide that the final BLM grazing
decision will be effective immediately.

(d) An administrative law judge or the
Board may change or revoke any action
that BLM takes under a final BLM
grazing decision on appeal.

(e) In order to ensure exhaustion of
administrative remedies before resort to
court action, a BLM grazing decision is
not final agency action subject to
judicial review under 5 U.S.C. 704
unless—

(1) A petition for a stay of the BLM
decision has been timely filed and the
BLM decision has been made effective
under §4.472(e), or

(2) The BLM decision has been made
effective under paragraphs (b) or (c) of
this section or other applicable
regulation, and a stay has not been
granted.

(f) Exhaustion of administrative
remedies is not required if a stay would
not render the challenged portion of the
BLM decision inoperative under subpart
4160 of this title.

[FR Doc. 03—30631 Filed 12—9-03; 8:45 am)]
BILLING CODE 4310-79-P

DEPARTMENT OF ENERGY

48 CFR Parts 904, 923, 952, and 970
RIN 1991-AB54
Acquisition Regulations; Conditional

Payment of Fee, Profit, and Other
Incentives

AGENCY: Department of Energy.
ACTION: Interim final rule.

SUMMARY: The Department of Energy
publishes interim final amendments to
its Acquisition Regulation setting forth
policies for reductions of fee or other
amounts payable to DOE prime
contractors because of contractor
performance failures related to
safeguarding of classified information
and to adequate protection of
environment, health and safety,
including the health and safety of
workers, at contractor operated sites.
DATES: This rule is effective January 9,
2004. Written comments on specified
portions of this interim final rule
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implementing section 234C of the
Atomic Energy Act must be received by
January 26, 2004.

ADDRESSES: Comments (3 copies) on the
specified portions of this interim final
rule should be addressed to: Michael L.
Righi, U.S. Department of Energy, Office
of Procurement and Assistance Policy,
ME-61, 1000 Independence Avenue,
SW., Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:
Michael L. Righi, Office of Procurement
and Assistance Policy (ME-61), 202—
586—8175 or michael.righi@hq.doe.gov.
SUPPLEMENTARY INFORMATION:

I. Introduction
II. Background
III. Scope of Further Opportunity for Public
Comment
IV. Discussion of Public Comments
V. Procedural Requirements
A. Review of Executive Order 12866
B. Review Under the Regulatory Flexibility
Act
C. Review Under the Paperwork Reduction
Act
D. Review Under the National
Environmental Policy Act
E. Review Under Executive Order 13132
F. Review Under Executive Order 12988
G. Review Under Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act, 1999
I. Review Under the Treasury and
Government Appropriations Act, 2001
J. Review Under Executive Order 13211
K. Review Under the Small Business
Regulatory Enforcement Fairness Act

I. Introduction

Pursuant to the Atomic Energy Act of
1954 (Atomic Energy Act) and other
laws, the Department of Energy (DOE or
Department) carries out a variety of
national defense and energy research,
development, and demonstration
activities at facilities around the nation
that are owned by the United States,
under the custody and control of DOE,
and operated by prime contractors
under the supervision of DOE. On
February 1, 2001, DOE published a
Notice of Proposed Rulemaking (NOPR)
(66 FR 8560) to amend portions of the
DOE Acquisition Regulation (DEAR) (48
CFR chapter 9) that apply to these prime
contractors. The NOPR contained
proposed regulatory amendments
dealing with reductions in fee and other
payments to these contractors as a result
of performance failures in carrying out
contract obligations related to: (1)
Safeguarding classified information; and
(2) protection of environment, health
and safety, including the health and
safety of workers at contract sites.
Although this rulemaking is generally
authorized by the Atomic Energy Act
(42 U.S.C. 2201), the portion of the

proposed rule dealing with safeguarding
classified information responded to
specific statutory directions in section
234B of the Atomic Energy Act (42
U.S.C. 2282b). Subsequent to
publication of the proposed rule, the
President signed into law a new section
234C, which contains reduction in fee
provisions similar to those in section
234B and provides specific directions
with regard to protection of worker
health and safety.

Today, DOE publishes a notice of
interim final rulemaking that responds
to the comments on the proposed rule
and contains interim final regulatory
amendments to the DEAR pursuant to
general Atomic Energy Act authorities,
as well as pursuant to the specific terms
of sections 234B and 234C of the Atomic
Energy Act. Since the provisions of
section 234C are substantially similar to
those of section 234B, DOE does not
believe that there are policy issues with
regard to section 234C that differ from
those concerning section 234B.
However, in addition to its review of
comments submitted during the
comment period on the NOPR, DOE is
inviting public comment limited to the
portions of the interim final
amendments to the DEAR that
implement section 234C to ensure that
DOE has not overlooked any subtle,
relevant issues that are unique to
section 234C. Those portions of the
interim final rule are specifically
identified in part III of this
SUPPLEMENTARY INFORMATION.

II. Background

Section 3147 of the National Defense
Authorization Act for Fiscal Year 2000
added section 234B to the Atomic
Energy Act (42 U.S.C. 2282b). Section
234B requires, in part, that DOE
contracts provide for an appropriate
reduction in the fees or amounts paid to
the contractor under the contract in the
event of a violation by the contractor or
contractor employee of any rule,
regulation, or order relating to the
safeguarding or security of restricted
data or other classified or sensitive
information. Section 234B also
prescribes that the implementing
regulations must specify various degrees
of violations and the amount of the
reduction attributable to each degree of
violation. Section 234B applies to prime
contractors, including management and
operating (M&QO) contractors and certain
non-M&QO contractors.

Recent legislation, section 3173 of the
National Defense Authorization Act for
Fiscal Year 2003, which adds section
234C to the Atomic Energy Act (42
U.S.C. 2282c), requires the Department
to include in each contract with a

contractor of the Department who has
entered into an agreement of Price
Anderson indemnification (48 CFR
952.250-70) clauses that provide an
appropriate reduction in the fees or
amounts paid to the contractor under
the contract in the event of a violation
by the contractor or contractor employee
of any regulation promulgated to protect
worker safety and health (WS&H).
Section 234C also requires that contract
provisions specify various degrees of
violations and the amount of reduction
attributable to each degree of violation.
The Department is planning a
rulemaking action to establish a new
regulation at 10 CFR part 851 to set forth
WS&H requirements and to address the
civil penalty and enforcement aspects of
section 234C. Section 234C specifies
that in the event of a violation under the
regulations, the Department may pursue
either civil or contract penalties, but not
both. In the case of non-profit entities
described at 42 U.S.C. 2282a(d), the
total amount of civil and contract
penalties in a fiscal year may not exceed
the total amount of fees paid by the
Department to that entity in that fiscal
year.

As opposed to the NOPR, which
would have added two clauses, this
interim final rule adds four clauses,
three for other than management and
operating contracts and one for
management and operating contracts.
The additional clauses reflect the
requirements of section 234C.

Consistent with section 234B of the
Atomic Energy Act, for other than
management and operating contracts,
this interim final rule adds a clause
entitled, “Conditional Payment of Fee or
Profit—Safeguarding Restricted Data
and Other Classified Information” to
DEAR part 952. Except for DOE
management and operating contracts
and other contracts designated by the
Procurement Executive, or designee,
this clause is prescribed for use in all
DOE contracts that involve or are likely
to involve classified information but
that do not include the clause at 48 CFR
952.250-70, Nuclear hazards
indemnification agreement. The clause
would provide for reductions of earned
fee or profit that is otherwise payable
under applicable contracts for
contractor violations of laws,
regulations, or directives relating to the
safeguarding of restricted data and other
classified information. Among other
things, this clause would provide for fee
reductions for violations related to the
safeguarding of high risk nuclear
weapons-related data. At present, this
category consists of data covered by
SIGMA 14 or SIGMA 15, but it may
include other categories of high risk
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nuclear weapons-related data should the
Department designate additional
categories in the future. The clause sets
forth the conditions that may precipitate
a reduction of fee or profit and
percentage reduction ranges that
correlate to three degrees of violations.
Consistent with section 234B and C of
the Atomic Energy Act, for other than
management and operating contracts,
this interim final rule adds a clause
entitled, “Conditional Payment of Fee or
Profit—Safeguarding Restricted Data
and Other Classified Information and
Protection of Worker Safety and Health”
to DEAR part 952. Except for DOE
management and operating contracts
and other contracts designated by the
Procurement Executive, or designee,
this clause is prescribed for use in all
DOE contracts that involve or are likely
to involve classified information and
that also include the clause at 48 CFR
952.250-70, Nuclear hazards
indemnification agreement. The clause
would provide for reductions of earned
fee or profit that is otherwise payable
under applicable contracts for
contractor violations of laws,
regulations, or directives relating to the
safeguarding of restricted data and other
classified information or relating to
worker safety and health. The clause
sets forth the conditions that may
precipitate a reduction of fee or profit
and percentage reduction ranges that
correlate to three degrees of violations.
Consistent with section 234C of the
Atomic Energy Act, for other than
management and operating contracts,
this interim final rule adds a clause
entitled, “Conditional Payment of Fee or
Profit-Protection of Worker Safety and
Health” to DEAR part 952. Except for
DOE management and operating
contracts and other contracts designated
by the Procurement Executive, or
designee, this clause is prescribed for
use in all DOE contracts that do not
involve and are not likely to involve
classified information and that do
include the clause at 48 CFR 952.250—
70, Nuclear hazards indemnification
agreement. The clause would provide
for reductions of earned fee or profit
that is otherwise payable under
applicable contracts for contractor
violations of laws, regulations, or
directives relating to worker safety and
health. The clause sets forth both the
conditions that may precipitate a
reduction of fee or profit and the
percentage reduction ranges that
correlate to three degrees of violations.
Consistent with section 234B and C of
the Atomic Energy Act, for DOE
management and operating contracts
and other contracts designated by the
Procurement Executive, the clause at 48

CFR 970.5215-3, “Conditional Payment
of Fee, Profit, or Other Incentives—
Facility Management Contracts,”
provides for reductions of earned fee,
fixed fee, profit, or share of cost savings
that may otherwise be payable under the
contract if: Performance failures relating
to environment, safety and health
(ES&H) or the safeguarding of restricted
data and other classified information
occur (the basic clause); or performance
failures relating to ES&H occur
(Alternate I of the clause). The clause
sets forth the conditions that may
precipitate a reduction of earned or
fixed fee, profit, or share of cost savings
under the contract. The clause also sets
forth the percentage fee, profit, or share
of cost savings reduction ranges that
correlate to the three degrees of
performance failures relating to ES&H
and to the three degrees of performance
failures relating to safeguarding of
restricted data and other classified
information.

A large number of comments DOE
received related to the mitigating factors
to be considered before a fee reduction
by the contracting officer. The
provisions in the NOPR permitted
consideration of mitigating factors, but
did not make consideration of
mitigating factors mandatory. In today’s
interim final rule, the Department has
changed the proposed language so that
it is now mandatory for a contracting
officer to consider mitigating factors
when contemplating a fee reduction.
DOE also added a non-exhaustive list of
mitigating factors that must be
considered by the contracting officer.

Another significant number of
comments DOE received related to the
percentage fee reductions possible for
second and third degree performance
failures and the descriptions of what
might constitute performance failures,
especially ES&H failures. In this interim
final rule, the Department has changed
the proposed rule language to lower the
percentage fee reduction for second and
third degree performance failures (from
maximums of 50 percent and 25 percent
to maximums of 25 percent and 10
percent, respectively) and shortened
and simplified the description of
performance failures for ES&H issues.
Additionally, the interim final rule
includes language making it clear that
performance failures only occur if the
contractor does not comply with the
related terms and conditions of the
contract. The mere occurrence of an
event does not necessarily create the
potential for a fee reduction.

The numbering system in this interim
final rule differs from the one in the
NOPR because it conforms to the new
DEAR numbering system established by

the final rule published in the Federal
Register on December 22, 2000 (65 FR
80993), titled ‘“Rewrite of Regulations

Governing Management and Operating
Contracts.”

Contracting officers must apply these
DEAR changes to solicitations issued on
or after the effective date of this rule.

Contracting officers may, at their
discretion, include these DEAR changes
in solicitations issued before the
effective date of this rule, provided
award of the resulting contract(s) occurs
on or after the effective date.

Contracting officers must apply these
DEAR changes: to contracts extended in
accordance with the Department’s
extend/compete policies and procedures
(48 CFR 917.6, 48 CFR 970.1702-1(a),
and internal guidance) if the extend/
compete decision is made on or after the
effective date of this rule, and to options
exercised under competitively awarded
management and operating contracts (48
CFR 970.1702-1(b)).

In preparing this notice of interim
final rulemaking the Department has
made a variety of technical changes,
which do not warrant extended
discussion.

III. Scope of Further Opportunities for
Public Comment

The NOPR of February 1, 2001,
contained proposed amendments to the
DEAR that are consistent with the
subsequently enacted requirements of
section 234C. A few minor amendments
have been necessary to the originally
proposed language to specifically
address the new section 234C. The
amendments are the interim rule
portion of this interim final rule. The
amendments are: (1) Revised language at
DEAR 970.1504—1-2(i)(1) and at
970.5215-3(a)(1)(i) making it clear that
the term “environment, safety and
health (ES&H)” also includes ‘“worker
safety and health (WS&H)”’; (2) a new
paragraph (c) is added to DEAR
970.2303-1; (3) a new paragraph (b) is
added to DEAR 923.7001; (4) new
paragraphs (f) and (g) are added to
DEAR 923.7002; and (5) new clauses are
added at DEAR 952.223-76 and at
DEAR 952.223-77. DOE today provides
an opportunity for public comment
limited to these five regulatory
amendments and relevant issues unique
to implementing section 234C.

IV. Discussion of Public Comments

This section of the Supplementary
Information addresses the major issues
that emerged from the public comments.
Many of the comments received in
response to the NOPR raised issues
related to the civil penalty requirements
of section 234B, which were outside the
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scope of this fee reduction rule, since
this rulemaking only addresses the
contractual provisions and fee reduction
aspects of the statute. The Department
always intended to conduct two
separate rulemakings, one establishing
civil penalty procedural rules similar to
the procedural rules to achieve
compliance with DOE nuclear safety
requirements found at 10 CFR part 820
and the other establishing procurement
clauses like those in this rulemaking
action. To establish procedural rules, on
April 1, 2002, the Department published
a second NOPR (67 FR 15339) to
implement subsections a, ¢ and d of
section 234B. In the second NOPR, the
Department proposed to establish a new
part 824 to chapter III of title 10 of the
Code of Federal Regulations (CFR) to
implement all subsections of section
234B of the Atomic Energy Act, except
subsection b. A number of the
comments received in response to the
first NOPR, intended to implement
section b of section 234B, were
addressed by the publication of the
second NOPR, intended to implement
subsections a, c and d of section 234B,
and need not be addressed at length in
this notice.

Other major issues emerging from the
public comments on the proposed rule
are discussed below. Sixteen
respondents submitted comments to the
Department.

Mitigating Factors

Comment: Respondents stated that the
proposal lacked a sense of proportion
between the seriousness of the violation
and the contractor’s culpability and that
fee reductions should decrease as
contractor culpability decreases. Others
advocated the use of fault based
standards for determining amount of fee
reductions and that the Department
should exclude matters beyond the
contractor’s control.

Response: These comments regarding
the issue of taking into account
mitigating circumstances are addressed
in the interim final rule through the
addition in each of the contract
provisions of a statement that the
contractor’s overall performance on an
issue be considered and a mandatory
requirement that a list of mitigating
factors be considered.

Comment: Respondents were
concerned about the risk of violations
and resultant fee reductions that could
result from changing contract
requirements under the directives
system.

Response: The DEAR Laws,
regulations, and DOE directives clause
allows for contract changes when
contract requirements change due to a

new or modified directive. The contract
changes include changes to any contract
term or condition, including cost or
schedule, that are appropriate.
Therefore, any change to the risk of fee
reduction that could result from
changing contract requirements under
the directives system, whether it be
increased risk or decreased risk of fee
reduction, can be fairly handled under
the clause. In those instances where
DOE lays new safety or security
requirements on the contractor, the
contractor must be given adequate time
to comply with the new requirements.

Comment: Respondents stated that
contractors should not be penalized
with a fee reduction for self reporting a
problem.

Response: The Department agrees and
self reporting has been included in the
list of mitigation factors.

E,S&¢H

Comment: Respondents
recommended DOE eliminate the
proposed rule’s ES&H coverage because
it goes beyond the focus in section 234B
of the Atomic Energy Act on security
issues and is covered adequately by the
current clause.

Response: The NOPR covered issues
not addressed in the current DEAR
clause because the Department
determined it was appropriate to
address ES&H-related fee reductions in
the same manner as security-related fee
reductions. The Department’s decision
to include degrees of violation for
ES&H-related fee reductions was
fortuitous since, as discussed in an
earlier section of this notice, the
Department must now address a
statutory requirement for fee reductions
for violations related to worker safety
and health concerns. The new
provisions are required to specify
various degrees of violations and
amount of reduction attributable to each
degree of violation. The new
requirement is similar to that contained
in section 234B of the Atomic Energy
Act, which was focused on security
concerns.

The Department’s proposed rule also
included other potential improvements.
The current DEAR clause addressing
conditional payment of fee, for example,
does not require DOE to consider
mitigating circumstances for ES&H
performance failures that are not
catastrophic in determining fee
reductions. Nor does it require, for a
catastrophic event, both a failure to
comply with the ES&H terms and
conditions and a negative result before
a fee reduction can be imposed. Rather
it merely requires that an event occur.
Further, the current clause does not

limit performance failures for ES&H or
catastrophic events to 25 percent
(second degree) or 10 percent (third
degree) for lesser failures, since it does
not address degrees of failure.

Comment: Respondents stated that the
proposed language regarding
performance failures for ES&H issues
was too subjective or vague.

Response: To satisfy respondents’
comments, in this interim final rule, a
number of changes have been made to
the ES&H-related provisions. The
language describing the degrees of
performance failure has been
streamlined, the criteria for failure
determinations have been more clearly
oriented to the terms of an individual
contract, and the consideration of
mitigating factors has become more
focused on systemic rather than
individual failures.

Appeal Process

Comment: Respondents stated that the
fee reduction provisions should be
subject to the disputes clause and not
left to the unilateral discretion of the
contracting officer.

Response: Fee reductions are subject
to the disputes clause. The contractor
will continue to have appeal rights
under the Contract Disputes Act
notwithstanding the fact that the
contract gives the contracting officer
unilateral discretion to make
determinations for fee reductions.
However, the inclusion of this contract
term raises the standard of review to
arbitrary or capricious conduct by the
fee determination official. See Burnside-
Ott Aviation Training Center v. Dalton,
107 F.3rd 854 (Fed. Cir. 1997).

Security Issues

Comment: Respondents stated that the
Department should not make fee
reductions for security violations in
instances where the violations related to
problems inherited by the current
contractor, such as documents already
misclassified sometime in the past.

Response: While the mitigating factors
now listed in the clauses do not
specifically use the term pre-existing
condition, this is the type of situation
contemplated by the mitigating factors.
The first mitigating factor, for example,
is “Degree of control the contractor had
over the event or incident.”

Comment: Respondents stated that the
proposed language was too subjective or
vague for the associated penalties.
Phrases such as “‘reasonably expected to
result in” and “threaten the successful
completion of” were considered too
vague for descriptions that could result
in fee reductions. Some suggestions
were to:
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—Define “exceptionally grave damage,
serious damage, etc.”;

—Define ““safeguards and security
management system’ breakdown;

—Define or eliminate ‘““that can
reasonably be expected to result in”
damage to national security;

—Eliminate conduct “creating a risk” of
harm (basing fee reductions on
incidents that merely create risk is too
subjective);

—Eliminate “or performance failures of
similar import™;

Respondents also stated that since
risk is always present, fee reductions
should not be imposed for risk. They
stated that the rule would undo current
standards of acceptable risk in
safeguarding classified information,
which set appropriate levels of
protection against risk based on
vulnerability/risk analyses.

Response: The terms used in the
proposed rule and this interim final rule
are found in DOE Directives, Executive
Orders, and the National Industrial
Security Program. As for risk, the
Department understands risk is present.
The interim final rule makes it clear that
fee reductions related to a security
violation are only possible if there is a
performance failure related to a security
violation and that failure is the cause of
an undesirable outcome, such as events
that cause or could reasonably be
expected to cause damage to the
national security.

Comment: A number of respondents
stated that the fee reductions should be
tied to a site specific plan that is part
of the security agreement between DOE
and contractor. That plan would cite
controlling directives, the contractor’s
security plan, and define degrees of
performance failure.

Response: The interim final rule
specifically allows for site specific
performance criteria/requirements that
provide additional definition, guidance
for the amount of the reduction, or
guidance for the applicability of
mitigating factors.

Other Issues

Comment: Respondents stated that
there should be a distinction in the rule
between contracts that have evaluation
periods of different lengths.

Response: DOE disagrees because the
parties are free to negotiate appropriate
evaluation period lengths, taking into
account all the elements of the contract
to include, among other things, desired
outcomes, equitable allocation of risks,
suitable rewards, and potential fee
reductions for ES&H or security
performance failures.

V. Procedural Requirements

A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be “a significant
regulatory action” under Executive
Order 12866, ‘Regulatory Planning and
Review” (58 FR 51735, October 4, 1993).
Accordingly, this action is not subject to
review under that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking” (67 FR 53461,
August 16, 2002), DOE published
procedures and policies to ensure that
the potential impacts of its draft rules
on small entities are properly
considered during the rulemaking
process (68 FR 7990, February 19, 2003),
and has made them available on the
Office of General Counsel’s Web site:
http://www.gc.doe.gov. DOE has
reviewed today’s rule under the
provisions of the Regulatory Flexibility
Act and the procedures and policies
published on February 19, 2003.
Because DOE is contractually obligated
to reimburse contractors for the cost of
complying with regulatory
requirements, the rule will not have a
significant economic impact on small
entities. Since it is clear that the rule
will not have an adverse economic
impact, there is no need to determine
the exact number of small contractors
that might be affected by the new
requirements. On the basis of the
foregoing, DOE certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. Accordingly,
DOE did not prepare a regulatory
flexibility analysis for this rule.

C. Review Under the Paperwork
Reduction Act

No new information collection
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
are imposed by today’s regulatory
action.

D. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule falls into a class of actions
that would not individually or
cumulatively have a significant impact
on the human environment, as
determined by DOE’s regulations
implementing the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Specifically, this
rule deals only with agency procedures,
and, therefore, is covered under the
Categorical Exclusion in paragraph A6
to subpart D, 10 CFR part 1021.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism”
(64 FR 43255, August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. The Executive Order
also requires agencies to have an
accountable process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. On March 14, 2000, DOE
published a statement of policy
describing the intergovernmental
consultation process it will follow in the
development of such regulations (65 FR
13735). DOE has examined today’s rule
and has determined that it does not
preempt State law and does not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform” (61 FR 4729, February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
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Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this rule
meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995.

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to assess
the effects of a Federal regulatory action
on State, local, and tribal governments,
and the private sector. The Department
has determined that today’s regulatory
action does not impose a Federal
mandate on State, local or tribal
governments or on the private sector.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
rule would not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

L. Review Under the Treasury and
General Government Appropriations
Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516, note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67

FR 62446 (October 7, 2002). DOE has
reviewed today’s notice under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

J. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy; or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects.

K. Review Under the Small Business
Regulatory Enforcement Fairness Act.

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s interim final rule prior to its
effective date. The report will state that
it has been determined that the rule is
not a “major rule” as defined by 5
U.S.C. 801(2).

Issuance of this interim final rule has
been approved by the Office of the
Secretary of Energy.

List of Subjects in 48 CFR Parts 904,
923, 952, and 970

Government procurement.

Issued in Washington, DC on December 2,
2003.
Richard H. Hopf,
Director, Office of Procurement and
Assistance Management, Office of
Management, Budget and Evaluation,
Department of Energy.
Robert C. Braden, Jr.,
Director, Office of Procurement and
Assistance Management, National Nuclear
Security Administration.
= For the reasons set out in the preamble,
DOE amends chapter 9 of title 48 of the
Code of Federal Regulations as set forth
below.
» 1. The authority citation for parts 904
and 952 is revised to read as follows:

Authority: 42 U.S.C. 2201, 2282a, 2282b,
2282c, 7101 et seq.; 41 U.S.C. 418b; 50 U.S.C.
2401 et seq.

PART 904—ADMINISTRATIVE
MATTERS

= 2. Section 904.402 is amended by
adding a new paragraph (c) to read as
follows:

904.402 General.
* * * * *

(c)(1) Section 234B of the Atomic
Energy Act (42 U.S.C. 2282b) requires
that DOE contracts include a clause that
provides for an appropriate reduction in
the fees or amounts paid to the
contractor under the contract in the
event of a violation by the contractor or
any contractor employee of any rule,
regulation, or order relating to the
safeguarding or security of Restricted
Data or other classified information. The
clause is required for all DOE prime
contracts that involve any possibility of
contractor access to Restricted Data or
other classified information. The clause
is required to specify various degrees of
violations and the amount of the
reduction attributable to each degree of
violation. The clause prescribed at 48
CFR 904.404(d)(6) (Conditional Payment
of Fee or Profit—Safeguarding
Restricted Data and Other Classified
Information) or the clause prescribed at
48 CFR 923.7002(f) (Conditional
Payment of Fee or Profit—Safeguarding
Restricted Data and Other Classified
Information and Protection of Worker
Safety and Health) shall be used for this
purpose unless the clause prescribed at
48 CFR 970.1504-5(c) (Conditional
Payment of Fee, Profit, and Other
Incentives—Facility Management
Contracts) is used.

(2) The clause entitled “Conditional
Payment of Fee or Profit—Safeguarding
Restricted Data and Other Classified
Information” and the clause entitled
“Conditional Payment of Fee or Profit—
Safeguarding Restricted Data and Other
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Classified Information and Protection of
Worker Safety and Health”” provide for
reductions of fee or profit that is earned
by the contractor depending upon the
severity of the contractor’s failure to
comply with contract terms or
conditions relating to the safeguarding
of Restricted Data or other classified
information. When reviewing
performance failures that would
otherwise warrant a reduction of earned
fee, the contracting officer must
consider mitigating factors that may
warrant a reduction below the
applicable range specified in the clause.
Some of the mitigating factors that must
be considered are specified in the
clause.

(3) The contracting officer must obtain
the concurrence of the Head of the
Contracting Activity:

(i) Prior to effecting any reduction of
fee or amounts otherwise payable to the
contractor in accordance with the terms
and conditions of the clause entitled
“Conditional Payment of Fee or Profit—
Safeguarding Restricted Data and Other
Classified Information” or of the clause
entitled “Conditional Payment of Fee or
Profit—Safeguarding Restricted Data
and Other Classified Information and
Protection of Worker Safety and
Health;” and

(ii) For determinations that no
reduction of fee is warranted for a
particular performance failure(s) that
would otherwise warrant a reduction.
= 3. Section 904.404 is amended by
adding a new paragraph (d)(6) to read as
follows:

904.404 Solicitation provision and
contract clause. [DOE Coverage—
Paragraph (d)]

(d) ENE

(6) Except as prescribed in 48 CFR
970.1504-5(c), the contracting officer
shall insert the clause at 48 CFR
952.204-76, Conditional Payment of Fee
or Profit—Safeguarding Restricted Data
and Other Classified Information, in all
contracts that contain the clause at 48
CFR 952.204-2, Security, but that do not
contain the clause at 48 CFR 952.250—
70, Nuclear hazards indemnity
agreement.

PART 923—ENVIRONMENT,
CONSERVATION, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

= 4. Section 923.7002 is redesignated as
§923.7003 and a new §923.7002 is
added to read as follows:

923.7002 Worker Safety and Health.

(a)(1) Except when the clause
prescribed at 48 CFR 970.1504-5(c) is

used, the clauses entitled “Conditional
Payment of Fee or Profit—Safeguarding
Restricted Data and Other Classified
Information and Protection of Worker
Safety and Health” and ‘“‘Conditional
Payment of Fee or Profit—Protection of
Worker Safety and Health” implement
the requirements of section 234C of the
Atomic Energy Act for the use of a
contract clause that provides for an
appropriate reduction in the fee or
amount paid to the contractor under the
contract in the event of a violation by
the contractor or any contractor
employee of any Departmental
regulation relating to the enforcement of
worker safety and health concerns. The
clauses, in part, provide for reductions
in the amount of fee, profit, or share of
cost savings that is otherwise earned by
the contractor for performance failures
relating to worker safety and health
violations under the Department’s
regulations.

(2) The clauses provide for reductions
of fee or profit that is earned by the
contractor depending upon the severity
of the contractor’s failure to comply
with contract terms or conditions
relating to worker safety and health
concerns. When reviewing performance
failures that would otherwise warrant a
reduction of earned fee, the contracting
officer must consider mitigating factors
that may warrant a reduction below the
applicable range specified in the
clauses. Some of the mitigating factors
that must be considered are specified in
the clauses.

(3) The contracting officer must obtain
the concurrence of the Head of the
Contracting Activity—

(i) Prior to effecting any reduction of
fee or amounts otherwise payable to the
contractor in accordance with the terms
and conditions of the clause entitled
“Conditional Payment of Fee or Profit—
Safeguarding Restricted Data and Other
Classified Information and Protection of
Worker Safety and Health” or of the
clause entitled “Conditional Payment of
Fee or Profit—Protection of Worker
Safety and Health”’; and

(ii) For determinations that no
reduction of fee is warranted for a
particular performance failure(s) that
would otherwise warrant a reduction.

(4) Section 234C of the Atomic Energy
Act provides that DOE shall either
pursue civil penalties (implemented at
10 CFR part 851) for a violation under
section 234C of the Atomic Energy Act
(42 U.S.C. 2282c) or a contract fee
reduction, but not both.

(5) The contracting officer must
coordinate with the Office of Price
Anderson Enforcement within the
Office of the Assistant Secretary for
Environment, Safety and Health (or with

any designated successor office) before
pursuing a contract fee reduction in the
event of a violation by the contractor or
any contractor employee of any
Departmental regulation relating to the
enforcement of worker health and safety
concerns.

= 5. Redesignated § 923.7003 is further
amended by adding a new paragraphs (f)
and (g) to read as follows:

923.7003 Contract clauses.

* * * * *

(f) Except as prescribed in 48 CFR
970.1504-5(c), the contracting officer
shall insert the clause at 48 CFR
952.223-76, Conditional Payment of Fee
or Profit—Safeguarding Restricted Data
and Other Classified Information and
Protection of Worker Safety and Health,
in all contracts that contain both the
clause at 48 CFR 952.204-2, Security,
and the clause at 48 CFR 952.250-70,
Nuclear hazards indemnity agreement.

(g) Except as prescribed in 48 CFR
970.1504-5(c), the contracting officer
shall insert the clause at 48 CFR
952.223-77, Conditional Payment of Fee
or Profit—Protection of Worker Safety
and Health, in all contracts that do not
contain the clause at 48 CFR 952.204—
2, Security, but that do contain the
clause at 48 CFR 952.250-70, Nuclear
hazards indemnity agreement.

PART 952—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

= 6. Section 952.204-76 is added in
Subchapter H to read as follows:

952.204-76 Conditional Payment of Fee or
Profit—Safeguarding Restricted Data and
Other Classified Information.

As prescribed at 48 CFR (DEAR)
904.404(d)(6), insert the following
clause.

Conditional Payment of Fee or Profit—
Safeguarding Restricted Data and Other
Classified Information (JAN 2004)

(a) General. (1) The payment of fee or profit
(i.e., award fee, fixed fee, and incentive fee
or profit) under this contract is dependent
upon the contractor’s compliance with the
terms and conditions of this contract relating
to the safeguarding of Restricted Data and
other classified information (i.e., Formerly
Restricted Data and National Security
Information) including compliance with
applicable law, regulation, and DOE
directives. The term “contractor” as used in
this clause to address failure to comply shall
mean ‘“‘contractor or contractor employee.”

(2) In addition to other remedies available
to the Government, if the contractor fails to
comply with the terms and conditions of this
contract relating to the safeguarding of
Restricted Data and other classified
information, the contracting officer may
unilaterally reduce the amount of fee or
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profit that is otherwise payable to the
contractor in accordance with the terms and
conditions of this clause.

(3) Any reduction in the amount of fee or
profit earned by the contractor will be
determined by the severity of the contractor’s
failure to comply with contract terms and
conditions relating to the safeguarding of
Restricted data or other classified
information pursuant to the degrees specified
in paragraph (c) of this clause.

(b) Reduction Amount. (1) If in any period
(see 48 CFR 952.204-76 (b)(2)) it is found
that the contractor has failed to comply with
contract terms and conditions relating to the
safeguarding of Restricted Data or other
classified information, the contractor’s fee or
profit of the period may be reduced. Such
reduction shall not be less than 26 percent
nor greater than 100 percent of the total fee
or profit earned for a first degree performance
failure, not less than 11 percent nor greater
than 25 percent for a second degree
performance failure, and up to 10 percent for
a third degree performance failure. The
contracting officer must consider mitigating
factors that may warrant a reduction below
the specified range (see 48 CFR 904.402(c)).
The mitigating factors include, but are not
limited to, the following:

(i) Degree of control the contractor had
over the event or incident.

(ii) Efforts the contractor had made to
anticipate and mitigate the possibility of the
event in advance.

(iii) Contractor self-identification and
response to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute
performance) of safeguarding Restricted Data
and other classified information and
compliance in related security areas.

(2)(i) Except in the case of performance-
based firm-fixed-price contracts (see
paragraph (b)(3) of this clause), the
contracting officer, for purposes of this
clause, will at the time of contract award, or
as soon as practicable thereafter, allocate the
total amount of fee or profit that is available
under this contract to equal periods of [insert
6 or 12] months to run sequentially for the
entire term of the contract (i.e., from the
effective date of the contract to the expiration
date of the contract, including all options).
The amount of fee or profit to be allocated
to each period shall be equal to the average
monthly fee or profit that is available or
otherwise payable during the entire term of
the contract, multiplied by the number of
months established above for each period.

(ii) Under this clause, the total amount of
fee or profit that is subject to reduction in a
period in which a performance failure
occurs, in combination with any reduction
made under any other clause in the contract
that provides for a reduction to the fee or
profit, shall not exceed the amount of fee or
profit that is earned by the contractor in the
period established pursuant to paragraph
(b)(2)(i) of this clause.

(3) For performance-based firm-fixed-price
contracts, the contracting officer will at the
time of contract award include negative
monetary incentives in the contract for
contractor violations relating to the
safeguarding of Restricted Data and other
classified information.

(c) Safeguarding Restricted Data and Other
Classified Information. Performance failures
occur if the contractor does not comply with
the terms and conditions of this contract
relating to the safeguarding of Restricted Data
and other classified information. The degrees
of performance failures relating to the
contractor’s obligations under this contract
for safeguarding of Restricted Data and other
classified information are as follows:

(1) First Degree: Performance failures that
have been determined, in accordance with
applicable law, regulation, or DOE directive,
to have resulted in, or that can reasonably be
expected to result in, exceptionally grave
damage to the national security. The
following are examples of performance
failures or performance failures of similar
import that will be considered first degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating a risk of, loss,
compromise, or unauthorized disclosure of
Top Secret Restricted Data or other
information classified as Top Secret, any
classification level of information in a
Special Access Program (SAP), information
identified as sensitive compartmented
information (SCI), or high risk nuclear
weapons-related data.

(ii) Contractor actions that result in a
breakdown of the safeguards and security
management system that can reasonably be
expected to result in the loss, compromise, or
unauthorized disclosure of Top Secret
Restricted Data, or other information
classified as Top Secret, any classification
level of information in a SAP, information
identified as SCI, or high risk nuclear
weapons-related data.

(iii) Failure to promptly report the loss,
compromise, or unauthorized disclosure of
Top Secret Restricted Data or other
information classified as Top Secret, any
classification level of information in a SAP,
information identified as SCI, or high risk
nuclear weapons-related data.

(iv) Failure to timely implement corrective
actions stemming from the loss, compromise,
or unauthorized disclosure of Top Secret
Restricted Data or other information
classified as Top Secret, any classification
level of information in a SAP, information
identified as SCI, or high risk nuclear
weapons-related data.

(2) Second Degree: Performance failures
that have been determined, in accordance
with applicable law, regulation, or DOE
directive, to have actually resulted in, or that
can reasonably be expected to result in,
serious damage to the national security. The
following are examples of performance
failures or performance failures of similar
import that will be considered second degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating risk of, loss,
compromise, or unauthorized disclosure of
Secret Restricted Data or other information
classified as Secret.

(ii) Contractor actions that result in a
breakdown of the safeguards and security
management system that can reasonably be
expected to result in the loss, compromise, or
unauthorized disclosure of Sceret Restricted
Data, or other information classified as
Secret.

(iii) Failure to promptly report the loss,
compromise, or unauthorized disclosure of
Restricted Data or other information
regardless of classification (except for
information covered by paragraph (c)(1)(iii)
of this clause).

(iv) Failure to timely implement corrective
actions stemming from the loss, compromise,
or unauthorized disclosure of Secret
Restricted Data or other information
classified as Secret.

(3) Third Degree: Performance failures that
have been determined, in accordance with
applicable law, regulation, or DOE directive,
to have actually resulted in, or that can
reasonably be expected to result in, undue
risk to the common defense and security. In
addition, this category includes performance
failures that result from a lack of contractor
management and/or employee attention to
the proper safeguarding of Restricted Data
and other classified information. These
performance failures may be indicators of
future, more severe performance failures and/
or conditions, and if identified and corrected
early would prevent serious incidents. The
following are examples of performance
failures or performance failures of similar
import that will be considered third degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating risk of, loss,
compromise, or unauthorized disclosure of
Restricted Data or other information
classified as Confidential.

(ii) Failure to promptly report alleged or
suspected violations of laws, regulations, or
directives pertaining to the safeguarding of
Restricted Data or other classified
information.

(iii) Failure to identify or timely execute
corrective actions to mitigate or eliminate
identified vulnerabilities and reduce residual
risk relating to the protection of Restricted
Data or other classified information in
accordance with the contractor’s Safeguards
and Security Plan or other security plan, as
applicable.

(iv) Contractor actions that result in
performance failures which unto themselves
pose minor risk, but when viewed in the
aggregate indicate degradation in the
integrity of the contractor’s safeguards and
security management system relating to the
protection of Restricted Data and other
classified information.

(End of Clause)

= 7. Section 952.223-76 is added to read
as follows:

952.223-76 Conditional Payment of Fee or
Profit—Safeguarding Restricted Data and
Other Classified Information and Protection
of Worker Safety and Health.

As prescribed at 48 CFR (DEAR)
923.7002(f), insert the following clause.

Conditional Payment of Fee or Profit—
Safeguarding Restricted Data and Other
Classified Information and Protection of
Worker Safety and Health (JAN 2004)

(a) General. (1) The payment of fee or profit
(i.e., award fee, fixed fee, and incentive fee
or profit) under this contract is dependent
upon the contractor’s compliance with the
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terms and conditions of this contract relating
to the safeguarding of Restricted Data and
other classified information (i.e., Formerly
Restricted Data and National Security
Information) and relating to the protection of
worker safety and health, including
compliance with applicable law, regulation,
and DOE directives. The term “contractor” as
used in this clause to address failure to
comply shall mean “contractor or contractor
employee.”

(2) In addition to other remedies available
to the Federal Government, if the contractor
fails to comply with the terms and conditions
of this contract relating to the safeguarding of
Restricted Data and other classified
information or relating to the protection of
worker safety and health, the contracting
officer may unilaterally reduce the amount of
fee or profit that is otherwise payable to the
contractor in accordance with the terms and
conditions of this clause.

(3) Any reduction in the amount of fee or
profit earned by the contractor will be
determined by the severity of the contractor’s
failure to comply with contract terms and
conditions relating to the safeguarding of
Restricted data or other classified
information or relating to worker safety and
health pursuant to the degrees specified in
paragraphs (c) and (d) of this clause.

(b) Reduction Amount. (1) If in any period
(see 48 CFR 952.223-76 (b)(2)) it is found
that the contractor has failed to comply with
contract terms and conditions relating to the
safeguarding of Restricted Data or other
classified information or relating to the
protection of worker safety and health, the
contractor’s fee or profit of the period may be
reduced. Such reduction shall not be less
than 26 percent nor greater than 100 percent
of the total fee or profit earned for a first
degree performance failure, not less than 11
percent nor greater than 25 percent for a
second degree performance failure, and up to
10 percent for a third degree performance
failure. The contracting officer must consider
mitigating factors that may warrant a
reduction below the specified range (see 48
CFR 904.402(c) and 48 CFR 923.7001(b)). The
mitigating factors include, but are not limited
to, the following ((v), (vi), (vii), and (viii)
apply to WS&H only):

(i) Degree of control the contractor had
over the event or incident.

(ii) Efforts the contractor had made to
anticipate and mitigate the possibility of the
event in advance.

(iii) Contractor self-identification and
response to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute
performance) of: Safeguarding Restricted
Data and other classified information and
compliance in related security areas; or of
protecting WS&H and compliance in related
areas.

(v) Contractor demonstration to the
Contracting Officer’s satisfaction that the
principles of industrial WS&H standards are
routinely practiced (e.g., Voluntary
Protection Program Star Status).

(vi) Event caused by “Good Samaritan” act
by the contractor (e.g., offsite emergency
response).

(vii) Contractor demonstration that a
performance measurement system is

routinely used to improve and maintain
WS&H performance (including effective
resource allocation) and to support DOE
corporate decision-making (e.g., policy,
WS&H programs).

(viii) Contractor demonstration that an
Operating Experience and Feedback Program
is functioning that demonstrably affects
continuous improvement in WS&H by use of
lessons-learned and best practices inter- and
intra-DOE sites.

(2)(i) Except in the case of performance-
based, firm-fixed-price contracts (see
paragraph (b)(3) of this clause), the
contracting officer, for purposes of this
clause, will at the time of contract award, or
as soon as practicable thereafter, allocate the
total amount of fee or profit that is available
under this contract to equal periods of [insert
6 or 12] months to run sequentially for the
entire term of the contract (i.e., from the
effective date of the contract to the expiration
date of the contract, including all options).
The amount of fee or profit to be allocated
to each period shall be equal to the average
monthly fee or profit that is available or
otherwise payable during the entire term of
the contract, multiplied by the number of
months established above for each period.

(i1) Under this clause, the total amount of
fee or profit that is subject to reduction in a
period in which a performance failure
occurs, in combination with any reduction
made under any other clause in the contract
that provides for a reduction to the fee or
profit, shall not exceed the amount of fee or
profit that is earned by the contractor in the
period established pursuant to paragraph
(b)(2)(i) of this clause.

(3) For performance-based firm-fixed-price
contracts, the contracting officer will at the
time of contract award include negative
monetary incentives in the contract for
contractor violations relating to the
safeguarding of Restricted Data and other
classified information and relating to
protection of worker safety and health.

(c) Safeguarding Restricted Data and Other
Classified Information. Performance failures
occur if the contractor does not comply with
the terms and conditions of this contract
relating to the safeguarding of Restricted Data
and other classified information. The degrees
of performance failures relating to the
contractor’s obligations under this contract
for safeguarding of Restricted Data and other
classified information are as follows:

(1) First Degree: Performance failures that
have been determined, in accordance with
applicable law, regulation, or DOE directive,
to have resulted in, or that can reasonably be
expected to result in, exceptionally grave
damage to the national security. The
following are examples of performance
failures or performance failures of similar
import that will be considered first degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating a risk of, loss,
compromise, or unauthorized disclosure of
Top Secret Restricted Data or other
information classified as Top Secret, any
classification level of information in a
Special Access Program (SAP), information
identified as sensitive compartmented
information (SCI), or high risk nuclear
weapons-related data.

(ii) Contractor actions that result in a
breakdown of the safeguards and security
management system that can reasonably be
expected to result in the loss, compromise, or
unauthorized disclosure of Top Secret
Restricted Data, or other information
classified as Top Secret, any classification
level of information in a SAP, information
identified as SCI, or high risk nuclear
weapons-related data.

(iii) Failure to promptly report the loss,
compromise, or unauthorized disclosure of
Top Secret Restricted Data or other
information classified as Top Secret, any
classification level of information in a SAP,
information identified as SCI, or high risk
nuclear weapons-related data.

(iv) Failure to timely implement corrective
actions stemming from the loss, compromise,
or unauthorized disclosure of Top Secret
Restricted Data or other classified
information classified as Top Secret, any
classification level of information in a SAP,
information identified as SCI, or high risk
nuclear weapons-related data.

(2) Second Degree: Performance failures
that have been determined, in accordance
with applicable law, regulation, or DOE
directive, to have actually resulted in, or that
can reasonably be expected to result in,
serious damage to the national security. The
following are examples of performance
failures or performance failures of similar
import that will be considered second degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating risk of, loss,
compromise, or unauthorized disclosure of
Secret Restricted Data or other information
classified as Secret.

(ii) Contractor actions that result in a
breakdown of the safeguards and security
management system that can reasonably be
expected to result in the loss, compromise, or
unauthorized disclosure of Secret Restricted
Data, or other information classified as
Secret.

(iii) Failure to promptly report the loss,
compromise, or unauthorized disclosure of
Restricted Data or other classified
information regardless of classification
(except for information covered by paragraph
(c)(1)(iii) of this clause).

(iv) Failure to timely implement corrective
actions stemming from the loss, compromise,
or unauthorized disclosure of Secret
Restricted Data or other information
classified as Secret.

(3) Third Degree: Performance failures that
have been determined, in accordance with
applicable law, regulation, or DOE directive,
to have actually resulted in, or that can
reasonably be expected to result in, undue
risk to the common defense and security. In
addition, this category includes performance
failures that result from a lack of contractor
management and/or employee attention to
the proper safeguarding of Restricted Data
and other classified information. These
performance failures may be indicators of
future, more severe performance failures and/
or conditions, and if identified and corrected
early would prevent serious incidents. The
following are examples of performance
failures or performance failures of similar
import will be considered third degree:
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(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating risk of, loss,
compromise, or unauthorized disclosure of
Restricted Data or other information
classified as Confidential.

(ii) Failure to promptly report alleged or
suspected violations of laws, regulations, or
directives pertaining to the safeguarding of
Restricted Data or other classified
information.

(iii) Failure to identify or timely execute
corrective actions to mitigate or eliminate
identified vulnerabilities and reduce residual
risk relating to the protection of Restricted
Data or other classified information in
accordance with the contractor’s Safeguards
and Security Plan or other security plan, as
applicable.

(iv) Contractor actions that result in
performance failures which unto themselves
pose minor risk, but when viewed in the
aggregate indicate degradation in the
integrity of the contractor’s safeguards and
security management system relating to the
protection of Restricted Data and other
classified information.

(d) Protection of Worker Safety and Health.
Performance failures occur if the contractor
does not comply with the contract’s WS&H
terms and conditions, which may be
included in the DOE approved contractor
Integrated Safety Management System
(ISMS). The degrees of performance failure
under which reductions of fee or profit will
be determined are:

(1) First Degree: Performance failures that
are most adverse to WS&H or could threaten
the successful completion of a program or
project. For contracts including ISMS
requirements, failure to develop and obtain
required DOE approval of WS&H aspects of
an ISMS is considered first degree. The
Government will perform necessary review of
the ISMS in a timely manner and will not
unreasonably withhold approval of the
WS&H aspects of the contractor’s ISMS. The
following performance failures or
performance failures of similar import will be
deemed first degree:

(i) Type A accident (defined in DOE Order
225.1A).

(ii) Two Second Degree performance
failures during an evaluation period.

(2) Second Degree: Performance failures
that are significantly adverse to WS&H. They
include failures to comply with approved
WS&H aspects of an ISMS that result in an
actual injury, exposure, or exceedence that
occurred or nearly occurred but had minor
practical long-term health consequences. The
following performance failures or
performance failures of similar import will be
considered second degree:

(i) Type B accident (defined in DOE Order
225.1A).

(ii) Non-compliance with approved WS&H
aspects of an ISMS that results in a near miss
of a Type A or B accident. A near miss is a
situation in which an inappropriate action
occurs, or a necessary action is omitted, but
does not result in an adverse effect.

(iii) Failure to mitigate or notify DOE of an
imminent danger situation after discovery,
where such notification is a requirement of
the contract.

(3) Third Degree: Performance failures that
reflect a lack of focus on improving WS&H.
They include failures to comply with
approved WS&H aspects of an ISMS that
result in potential breakdown of the
contractor’s WS&H system. The following
performance failures or performance failures
of similar import will be considered third
degree:

(i) Failure to implement effective corrective
actions to address deficiencies/non-
compliance documented through external
(e.g., Federal) oversight and/or reported per
DOE Order 232.1A requirements, or internal
oversight of DOE O 440.1A requirements.

(ii) Multiple similar non-compliances
identified by external (e.g., Federal) oversight
that in aggregate indicate a significant WS&H
system breakdown.

(iii) Non-compliances that either have, or
may have, significant negative impacts to
workers that indicate a significant WS&H
system breakdown.

(iv) Failure to notify DOE upon discovery
of events or conditions where notification is
required by the terms and conditions of the
contract.

(End of Clause)

m 8. Section 952.223-77 is added to read
as follows:

952.223-77 Conditional Payment of Fee or
Profit—Protection of Worker Safety and
Health.

As prescribed at 48 CFR (DEAR)
923.7002(g), insert the following clause.

Conditional Payment of Fee or Profit—
Protection of Worker Safety and Health (JAN
2004)

(a) General. (1) The payment of fee or profit
(i.e., award fee, fixed fee, and incentive fee
or profit) under this contract is dependent
upon the contractor’s compliance with the
terms and conditions of this contract relating
to the protection of worker safety and health
(WS&H), including compliance with
applicable law, regulation, and DOE
directives. The term ‘“‘contractor” as used in
this clause to address failure to comply shall
mean ‘“‘contractor or contractor employee.”

(2) In addition to other remedies available
to the Federal Government, if the contractor
fails to comply with the terms and conditions
of this contract relating to the protection of
worker safety and health, the contracting
officer may unilaterally reduce the amount of
fee or profit that is otherwise payable to the
contractor in accordance with the terms and
conditions of this clause.

(3) Any reduction in the amount of fee or
profit earned by the contractor will be
determined by the severity of the contractor’s
failure to comply with contract terms and
conditions relating to worker safety and
health pursuant to the degrees specified in
paragraph (c) of this clause.

(b) Reduction Amount. (1) If in any period
(see 48 CFR 952.223-77 (b)(2)) it is found
that the contractor has failed to comply with
contract terms and conditions relating to the
protection of worker safety and health, the
contractor’s fee or profit of the period may be
reduced. Such reduction shall not be less
than 26% nor greater than 100% of the total

fee or profit earned for a first degree
performance failure, not less than 11% nor
greater than 25% for a second degree
performance failure, and up to 10% for a
third degree performance failure. The
contracting officer must consider mitigating
factors that may warrant a reduction below
the specified range (see 48 CFR 923.7001(b)).
The mitigating factors include, but are not
limited to, the following:

(i) Degree of control the contractor had
over the event or incident.

(ii) Efforts the contractor had made to
anticipate and mitigate the possibility of the
event in advance.

(iii) Contractor self-identification and
response to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute
performance) of protecting WS&H and
compliance in related areas.

(v) Contractor demonstration to the
Contracting Officer’s satisfaction that the
principles of industrial WS&H standards are
routinely practiced (e.g., Voluntary
Protection Program Star Status).

(vi) Event caused by “Good Samaritan” act
by the contractor (e.g., offsite emergency
response).

(vii) Contractor demonstration that a
performance measurement system is
routinely used to improve and maintain
WS&H performance (including effective
resource allocation) and to support DOE
corporate decision-making (e.g., policy,
WS&H programs).

(viii) Contractor demonstration that an
Operating Experience and Feedback Program
is functioning that demonstrably affects
continuous improvement in WS&H by use of
lessons-learned and best practices inter- and
intra-DOE sites.

(2)(i) Except in the case of performance
based firm-fixed-price contracts (see
paragraph (b)(3) below), the contracting
officer, for purposes of this clause, will at the
time of contract award, or as soon as
practicable thereafter, allocate the total
amount of fee or profit that is available under
this contract to equal periods of [insert 6 or
12] months to run sequentially for the entire
term of the contract (i.e., from the effective
date of the contract to the expiration date of
the contract, including all options). The
amount of fee or profit to be allocated to each
period shall be equal to the average monthly
fee or profit that is available or otherwise
payable during the entire term of the
contract, multiplied by the number of months
established above for each period.

(ii) Under this clause, the total amount of
fee or profit that is subject to reduction in a
period in which a performance failure
occurs, in combination with any reduction
made under any other clause in the contract
that provides for a reduction to the fee or
profit, shall not exceed the amount of fee or
profit that is earned by the contractor in the
period established pursuant to paragraph
(b)(2)(i) of this clause.

(3) For performance-based firm-fixed-price
contracts, the contracting officer will at the
time of contract award include negative
monetary incentives in the contract for
contractor violations relating to the
protection of worker safety and health.
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(c) Protection of Worker Safety and Health.
Performance failures occur if the contractor
does not comply with the contract’s WS&H
terms and conditions, which may be
included in the DOE approved contractor
Integrated Safety Management System
(ISMS). The degrees of performance failure
under which reductions of fee or profit will
be determined are:

(1) First Degree: Performance failures that
are most adverse to WS&H or could threaten
the successful completion of a program or
project. For contracts including ISMS
requirements, failure to develop and obtain
required DOE approval of WS&H aspects of
an ISMS is considered first degree. The
Government will perform necessary review of
the ISMS in a timely manner and will not
unreasonably withhold approval of the
WS&H aspects of the contractor’s ISMS. The
following performance failures or
performance failures of similar import will be
deemed first degree:

(i) Type A accident (defined in DOE Order
225.1A).

(ii) Two Second Degree performance
failures during an evaluation period.

(2) Second Degree: Performance failures
that are significantly adverse to WS&H. They
include failures to comply with approved
WS&H aspects of an ISMS that result in an
actual injury, exposure, or exceedence that
occurred or nearly occurred but had minor
practical long-term health consequences. The
following performance failures or
performance failures of similar import will be
considered second degree:

(i) Type B accident (defined in DOE Order
225.1A).

(ii) Non-compliance with approved WS&H
aspects of an ISMS that results in a near miss
of a Type A or B accident. A near miss is a
situation in which an inappropriate action
occurs, or a necessary action is omitted, but
does not result in an adverse effect.

(iii) Failure to mitigate or notify DOE of an
imminent danger situation after discovery,
where such notification is a requirement of
the contract.

(3) Third Degree: Performance failures that
reflect a lack of focus on improving WS&H.
They include failures to comply with
approved WS&H aspects of an ISMS that
result in potential breakdown of the
contractor’s WS&H system. The following
performance failures or performance failures
of similar import will be considered third
degree:

(i) Failure to implement effective corrective
actions to address deficiencies/non-
compliance documented through external
(e.g., Federal) oversight and/or reported per
DOE Order 232.1A requirements, or internal
oversight of DOE O 440.1A requirements.

(ii) Multiple similar non-compliances
identified by external (e.g., Federal) oversight
that in aggregate indicate a significant WS&H
system breakdown.

(iii) Non-compliances that either have, or
may have, significant negative impacts to
workers that indicate a significant WS&H
system breakdown.

(iv) Failure to notify DOE upon discovery
of events or conditions where notification is
required by the terms and conditions of the
contract.

(End of Clause)

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

» 9. The authority citation for Part 970 is
revised to read as follows:

Authority: 42 U.S.C. 2201, 2282a, 2282b,
2282c; 42 U.S.C. 7101 et seq.; 41 U.S.C. 418b;
50 U.S.C. 2401 et seq.

m 10. Section 970.0404-2 is amended by
adding paragraph (c) to read as follows:

970.0404-2 General.
* * * * *

(c) For DOE management and
operating contracts and other contracts
designated by the Procurement
Executive, or designee, the clause
entitled, “Conditional Payment of Fee,
Profit, and Other Incentives—Facility
Management Contracts,” implements
the requirements of section 234B of the
Atomic Energy Act (see 48 CFR
904.402(c)(1)) for the use of a contract
clause that provides for an appropriate
reduction in the fee or amount paid to
the contractor under the contract in the
event of a violation by the contractor or
any contractor employee of any rule,
regulation, or order relating to the
safeguarding or security of Restricted
Data or other classified information. The
clause, in part, provides for reductions
in the amount of fee, profit, or share of
cost savings that is otherwise earned by
the contractor for performance failures
relating to the safeguarding of Restricted
Data and other classified information.
= 11. Section 970.1504—1-2 is amended
by adding new paragraph (i) to read as
follows:

970.1504-1-2 Fee policy.
* * * * *

(1)(1) In addition to other performance
requirements specified in the contract,
DOE management and operating
contractors and other contractors
designated by the Procurement
Executive, or designee, are subject to
performance requirements relating to:
environment, safety, and health (ES&H),
including worker safety and health
(WS&H); and safeguarding of Restricted
Data and other classified information.
Performance requirements relating to
ES&H will be set forth in the contract’s
ES&H terms and conditions, including a
DOE approved Integrated Safety
Management System (ISMS), or similar
document. As applicable, performance
requirements relating to the
safeguarding of Restricted Data and
other classified information will be set
forth in the clauses of the contract
entitled “Security’” and “Laws,
Regulations, and DOE Directives,” as
well as in other terms and conditions

that prescribe requirements for the
safeguarding of Restricted Data and
other classified information.

(2) If the contractor does not meet the
performance requirements of the
contract relating to ES&H or to the
safeguarding of Restricted Data and
other classified information, otherwise
earned fee, fixed fee, profit, or share of
cost savings may be unilaterally reduced
by the contracting officer in accordance
with the clause entitled “Conditional
Payment of Fee, Profit, and Other
Incentives—Facility Management
Contracts.”

(3) The clause entitled “Conditional
Payment of Fee, Profit, and Other
Incentives—Facility Management
Contracts,” provides for reductions of
earned fee, fixed fee, profit, or share of
cost savings under the contract
depending upon the severity of the
contractor’s performance failure relating
to ES&H requirements and, if
applicable, relating to the safeguarding
of Restricted Data and other classified
information. When reviewing
performance failures that would
otherwise warrant a potential reduction
of earned fee, fixed fee, profit, or share
of cost savings, the contracting officer
must consider mitigating factors that
may warrant a reduction below the
applicable range specified in the clause.
Some of the mitigating factors that must
be considered are included in the
clause.

(4) The contracting officer must obtain
the concurrence of the cognizant
Program Secretarial Officer

(i) Prior to effecting any reduction of
fee or profit in accordance with the
terms and conditions of the clause
entitled, “Conditional Payment of Fee,
Profit, and Other Incentives—Facility
Management Contracts;” and

(ii) For determinations that no
reduction of fee or profit is warranted
for a particular performance failure(s)
that would otherwise be subject to a
reduction.

970.1504-1-3 [Amended]

m 12. Section 970.1504—1-3 is amended
in paragraph (c)(1) in the last sentence by
removing ‘“Conditional Payment of Fee,
Profit, or Incentives” and adding in its
place “Conditional Payment of Fee,
Profit, and Other Incentives—Facility
Management Contracts.”

= 13. Section 970.1504-5 is amended by
revising the heading and revising
paragraph (c) to read as follows:

970.1504-5 Solicitation provision and
contract clauses.
* * * * *

(c)(1) The contracting officer shall
insert the clause at 48 CFR 970.5215-3,
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Conditional Payment of Fee, Profit, and
Other Incentives—Facility Management
Contracts, in all DOE management and
operating contracts and other contracts
determined by the Procurement
Executive, or designee.

(2) The contracting officer shall
include the clause with its Alternate I in
contracts that do not contain the clause
at 48 CFR 952.204-2, Security.

(3) The contracting officer shall
include the clause with its Alternate II
in contracts that are awarded on a cost-
plus-award-fee basis. The contracting
officer should consider including the
clause with its Alternate II in contracts
that are awarded on a multiple fee basis
if the cost-plus-award-fee portion of the
contract is significant.

* * * * *

= 14. Section 970.2303-1 is amended by
adding paragraph (c) to read as follows:

970.2303-1 General.

* * * * *

(c)(1) For DOE management and
operating contracts and other contracts
designated by the Procurement
Executive, or designee, the clause
entitled “Conditional Payment of Fee,
Profit, and Other Incentives—Facility
Management Contracts” implements the
requirements of section 234C of the
Atomic Energy Act for the use of a
contract clause that provides for an
appropriate reduction in the fee or
amount paid to the contractor under the
contract in the event of a violation by
the contractor or any contractor
employee of any Departmental
regulation relating to the enforcement of
worker safety and health concerns. The
clause, in part, provides for reductions
in the amount of fee, profit, or share of
cost savings that is otherwise earned by
the contractor for performance failures
relating to worker safety and health
violations under the Department’s
regulations.

(2)(i) Section 234C of the Atomic
Energy Act states that DOE shall either
pursue civil penalties (implemented at
10 CFR part 851) for a violation under
section 234C of the Atomic Energy Act
(42 U.S.C. 2282c) or a contract fee
reduction, but not both.

(ii) The contracting officer must
coordinate with the Office of Price
Anderson Enforcement within the
Office of the Assistant Secretary for
Environment, Safety and Health (or with
any designated successor office) before
pursuing contract fee reduction in the
event of a violation by the contractor or
any contractor employee of any
Departmental regulation relating to the
enforcement of worker safety and health
concerns.

970.5215-1 [Amended]

m 15. Section 970.5215-1 is amended in
paragraph (c)(3) in the last sentence by
removing “Conditional Payment of Fee,
Profit, or Incentives” and adding in its
place “Conditional Payment of Fee,
Profit, and Other Incentives—Facility
Management Contracts.”
= 16. Section 970.5215-3 is revised to
read as follows:

As prescribed in 48 CFR 970.1504—
5(c)(1), insert the following clause:

970.5215-3 Conditional Payment of Fee,
Profit, and Other Incentives—Facility
Management Contracts (JAN 2004)

(a) General. (1) The payment of earned fee,
fixed fee, profit, or share of cost savings
under this contract is dependent upon:

(i) The contractor’s or contractor
employees’ compliance with the terms and
conditions of this contract relating to
environment, safety and health (ES&H),
which includes worker safety and health
(WS&H), including performance under an
approved Integrated Safety Management
System (ISMS); and

(ii) The contractor’s or contractor
employees’ compliance with the terms and
conditions of this contract relating to the
safeguarding of Restricted Data and other
classified information.

(2) The ES&H performance requirements of
this contract are set forth in its ES&H terms
and conditions, including the DOE approved
contractor ISMS or similar document.
Financial incentives for timely mission
accomplishment or cost effectiveness shall
never compromise or impede full and
effective implementation of the ISMS and
full ES&H compliance.

(3) The performance requirements of this
contract relating to the safeguarding of
Restricted Data and other classified
information are set forth in the clauses of this
contract entitled, “Security” and “Laws,
Regulations, and DOE Directives,” as well as
in other terms and conditions.

(4) If the contractor does not meet the
performance requirements of this contract
relating to ES&H or to the safeguarding of
Restricted Data and other classified
information during any performance
evaluation period established under the
contract pursuant to the clause of this
contract entitled, “Total Available Fee: Base
Fee Amount and Performance Fee Amount,”
otherwise earned fee, fixed fee, profit or
share of cost savings may be unilaterally
reduced by the contracting officer.

(b) Reduction Amount. (1) The amount of
earned fee, fixed fee, profit, or share of cost
savings that may be unilaterally reduced will
be determined by the severity of the
performance failure pursuant to the degrees
specified in paragraphs (c) and (d) of this
clause.

(2) If a reduction of earned fee, fixed fee,
profit, or share of cost savings is warranted,
unless mitigating factors apply, such
reduction shall not be less than 26 percent
nor greater than 100 percent of the amount
of earned fee, fixed fee, profit, or the
contractor’s share of cost savings for a first

degree performance failure, not less than 11
percent nor greater than 25 percent for a
second degree performance failure, and up to
10 percent for a third degree performance
failure.

(3) In determining the amount of the
reduction and the applicability of mitigating
factors, the contracting officer must consider
the contractor’s overall performance in
meeting the ES&H or security requirements of
the contract. Such consideration must
include performance against any site specific
performance criteria/requirements that
provide additional definition, guidance for
the amount of reduction, or guidance for the
applicability of mitigating factors. In all
cases, the contracting officer must consider
mitigating factors that may warrant a
reduction below the applicable range (see 48
CFR 970.1504—-1-2). The mitigating factors
include, but are not limited to, the following
((v), (vi), (vii) and (viii) apply to ES&H only).

(i) Degree of control the contractor had
over the event or incident.

(ii) Efforts the contractor had made to
anticipate and mitigate the possibility of the
event in advance.

(iii) Contractor self-identification and
response to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute
performance) of: ES&H and compliance in
related areas; or of safeguarding Restricted
Data and other classified information and
compliance in related areas.

(v) Contractor demonstration to the
contracting officer’s satisfaction that the
principles of industrial ES&H standards are
routinely practiced (e.g., Voluntary
Protection Program, ISO 14000).

(vi) Event caused by “Good Samaritan” act
by the contractor (e.g., offsite emergency
response).

(vii) Contractor demonstration that a
performance measurement system is
routinely used to improve and maintain
ES&H performance (including effective
resource allocation) and to support DOE
corporate decision-making (e.g., policy,
ES&H programs). * * *

(viii) Contractor demonstration that an
Operating Experience and Feedback Program
is functioning that demonstrably affects
continuous improvement in ES&H by use of
lessons-learned and best practices inter- and
intra-DOE sites.

(4)(i) The amount of fee, fixed fee, profit,
or share of cost savings that is otherwise
earned by a contractor during an evaluation
period may be reduced in accordance with
this clause if it is determined that a
performance failure warranting a reduction
under this clause occurs within the
evaluation period.

(ii) The amount of reduction under this
clause, in combination with any reduction
made under any other clause in the contract,
shall not exceed the amount of fee, fixed fee,
profit, or the contractor’s share of cost
savings that is otherwise earned during the
evaluation period.

(iii) For the purposes of this clause, earned
fee, fixed fee, profit, or share of cost savings
for the evaluation period shall mean the
amount determined by the contracting officer
or fee determination official as otherwise
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payable based on the contractor’s
performance during the evaluation period.
Where the contract provides for financial
incentives that extend beyond a single
evaluation period, this amount shall also
include: any provisional amounts determined
otherwise payable in the evaluation period;
and, if provisional payments are not
provided for, the allocable amount of any
incentive determined otherwise payable at
the conclusion of a subsequent evaluation
period. The allocable amount shall be the
total amount of the earned incentive divided
by the number of evaluation periods over
which it was earned.

(iv) The Government will effect the
reduction as soon as practicable after the end
of the evaluation period in which the
performance failure occurs. If the
Government is not aware of the failure, it will
effect the reduction as soon as practical after
becoming aware. For any portion of the
reduction requiring an allocation the
Government will effect the reduction at the
end of the evaluation period in which it
determines the total amount earned under
the incentive. If at any time a reduction
causes the sum of the payments the
contractor has received for fee, fixed fee,
profit, or share of cost savings to exceed the
sum of fee, fixed fee, profit, or share of cost
savings the contractor has earned
(provisionally or otherwise), the contractor
shall immediately return the excess to the
Government. (What the contractor “has
earned” reflects any reduction made under
this or any other clause of the contract.)

(v) At the end of the contract:

(A) The Government will pay the
contractor the amount by which the sum of
fee, fixed fee, profit, or share of cost savings
the contractor has earned exceeds the sum of
the payments the contractor has received; or

(B) The contractor shall return to the
Government the amount by which the sum of
the payments the contractor has received
exceeds the sum of fee, fixed fee, profit, or
share of cost savings the contractor has
earned. (What the contractor ‘“has earned”
reflects any reduction made under this or any
other clause of the contract.)

(c) Environment, Safety and Health
(ES&H). Performance failures occur if the
contractor does not comply with the
contract’s ES&H terms and conditions,
including the DOE approved contractor
ISMS. The degrees of performance failure
under which reductions of earned or fixed
fee, profit, or share of cost savings will be
determined are:

(1) First Degree: Performance failures that
are most adverse to ES&H. Failure to develop
and obtain required DOE approval of an
ISMS is considered first degree. The
Government will perform necessary review of
the ISMS in a timely manner and will not
unreasonably withhold approval of the
contractor’s ISMS. The following
performance failures or performance failures
of similar import will be considered first
degree.

(i) Type A accident (defined in DOE Order
225.1A).

(ii) Two Second Degree performance
failures during an evaluation period.

(2) Second Degree: Performance failures
that are significantly adverse to ES&H. They

include failures to comply with an approved
ISMS that result in an actual injury,
exposure, or exceedence that occurred or
nearly occurred but had minor practical long-
term health consequences. They also include
breakdowns of the Safety Management
System. The following performance failures
or performance failures of similar import will
be considered second degree:

(i) Type B accident (defined in DOE Order
225.1A).

(ii) Non-compliance with an approved
ISMS that results in a near miss of a Type
A or B accident. A near miss is a situation
in which an inappropriate action occurs, or
a necessary action is omitted, but does not
result in an adverse effect.

(iii) Failure to mitigate or notify DOE of an
imminent danger situation after discovery,
where such notification is a requirement of
the contract.

(3) Third Degree: Performance failures that
reflect a lack of focus on improving ES&H.
They include failures to comply with an
approved ISMS that result in potential
breakdown of the System. The following
performance failures or performance failures
of similar import will be considered third
degree:

(i) Failure to implement effective corrective
actions to address deficiencies/non-
compliances documented through: external
(e.g., Federal) oversight and/or reported per
DOE Order 232.1A requirements; or internal
oversight of DOE Order 440.1A requirements.

(ii) Multiple similar non-compliances
identified by external (e.g., Federal) oversight
that in aggregate indicate a significant
programmatic breakdown.

(iii) Non-compliances that either have, or
may have, significant negative impacts to the
worker, the public, or the environment or
that indicate a significant programmatic
breakdown.

(iv) Failure to notify DOE upon discovery
of events or conditions where notification is
required by the terms and conditions of the
contract.

(d) Safeguarding Restricted Data and Other
Classified Information. Performance failures
occur if the contractor does not comply with
the terms and conditions of this contract
relating to the safeguarding of Restricted Data
and other classified information. The degrees
of performance failure under which
reductions of fee, profit, or share of cost
savings will be determined are as follows:

(1) First Degree: Performance failures that
have been determined, in accordance with
applicable law, DOE regulation, or directive,
to have resulted in, or that can reasonably be
expected to result in, exceptionally grave
damage to the national security. The
following are examples of performance
failures or performance failures of similar
import that will be considered first degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating a risk of, loss,
compromise, or unauthorized disclosure of
Top Secret Restricted Data or other
information classified as Top Secret, any
classification level of information in a
Special Access Program (SAP), information
identified as sensitive compartmented
information (SCI), or high risk nuclear
weapons-related data.

(ii) Contractor actions that result in a
breakdown of the safeguards and security
management system that can reasonably be
expected to result in the loss, compromise, or
unauthorized disclosure of Top Secret
Restricted Data, or other information
classified as Top Secret, any classification
level of information in a SAP, information
identified as SCI, or high risk nuclear
weapons-related data.

(iii) Failure to promptly report the loss,
compromise, or unauthorized disclosure of
Top Secret Restricted Data, or other
information classified as Top Secret, any
classification level of information in a SAP,
information identified as SCI, or high risk
nuclear weapons-related data.

(iv) Failure to timely implement corrective
actions stemming from the loss, compromise,
or unauthorized disclosure of Top Secret
Restricted Data or other information
classified as Top Secret, any classification
level of information in a SAP, information
identified as SCI, or high risk nuclear
weapons-related data.

(2) Second Degree: Performance failures
that have been determined, in accordance
with applicable law, DOE regulation, or
directive, to have actually resulted in, or that
can reasonably be expected to result in,
serious damage to the national security. The
following are examples of performance
failures or performance failures of similar
import that will be considered second degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating risk of, loss,
compromise, or unauthorized disclosure of
Secret Restricted Data or other information
classified as Secret.

(ii) Contractor actions that result in a
breakdown of the safeguards and security
management system that can reasonably be
expected to result in the loss, compromise, or
unauthorized disclosure of Secret Restricted
Data, or other information classified as
Secret.

(iii) Failure to promptly report the loss,
compromise, or unauthorized disclosure of
Restricted Data or other classified
information regardless of classification
(except for information covered by paragraph
(d)(1)(iii) of this clause).

(iv) Failure to timely implement corrective
actions stemming from the loss, compromise,
or unauthorized disclosure of Secret
Restricted Data or other classified
information classified as Secret.

(3) Third Degree: Performance failures that
have been determined, in accordance with
applicable law, regulation, or DOE directive,
to have actually resulted in, or that can
reasonably be expected to result in, undue
risk to the common defense and security. In
addition, this category includes performance
failures that result from a lack of contractor
management and/or employee attention to
the proper safeguarding of Restricted Data
and other classified information. These
performance failures may be indicators of
future, more severe performance failures and/
or conditions, and if identified and corrected
early would prevent serious incidents. The
following are examples of performance
failures or performance failures of similar
import that will be considered third degree:
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(i) Non-compliance with applicable laws,
regulations, and DOE directives actually
resulting in, or creating risk of, loss,
compromise, or unauthorized disclosure of
Restricted Data or other information
classified as Confidential.

(ii) Failure to promptly report alleged or
suspected violations of laws, regulations, or
directives pertaining to the safeguarding of
Restricted Data or other classified
information.

(iii) Failure to identify or timely execute
corrective actions to mitigate or eliminate
identified vulnerabilities and reduce residual
risk relating to the protection of Restricted
Data or other classified information in
accordance with the contractor’s Safeguards
and Security Plan or other security plan, as
applicable.

(iv) Contractor actions that result in
performance failures which unto themselves
pose minor risk, but when viewed in the
aggregate indicate degradation in the
integrity of the contractor’s safeguards and
security management system relating to the
protection of Restricted Data and other
classified information.

(End of Clause)

Alternate I (JAN 2004). As prescribed in 48
CFR 970.1504-5(c)(2), replace paragraphs (a),
(b)(1), (b)(2), and (b)(3) of the basic clause
with the following paragraphs (a), (b)(1),
(b)(2), and (b)(3) and delete paragraph (d).

(a) General. (1) The payment of earned fee,
fixed fee, profit, or share of cost savings
under this contract is dependent upon the
contractor’s or contractor employees’
compliance with the terms and conditions of
this contract relating to environment, safety
and health (ES&H), which includes worker
safety and health (WS&H), including
performance under an approved Integrated
Safety Management System (ISMS).

(2) The ES&H performance requirements of
this contract are set forth in its ES&H terms
and conditions, including the DOE approved
contractor ISMS or similar document.
Financial incentives for timely mission
accomplishment or cost effectiveness shall
never compromise or impede full and
effective implementation of the ISMS and
full ES&H compliance.

(3) If the contractor does not meet the
performance requirements of this contract
relating to ES&H during any performance
evaluation period established under the
contract pursuant to the clause of this
contract entitled, “Total Available Fee: Base
Fee Amount and Performance Fee Amount,”
otherwise earned fee, fixed fee, profit or
share of cost savings may be unilaterally
reduced by the contracting officer.

(b) Reduction Amount. (1) The amount of
earned fee, fixed fee, profit, or share of cost
savings that may be unilaterally reduced will
be determined by the severity of the
performance failure pursuant to the degrees
specified in paragraph (c) of this clause.

(2) If a reduction of earned fee, fixed fee,
profit, or share of cost savings is warranted,
unless mitigating factors apply, such
reduction shall not be less than 26 percent
nor greater than 100 percent of the amount
of earned fee, fixed fee, profit, or the
contractor’s share of cost savings for a first
degree performance failure, not less than 11

percent nor greater than 25 percent for a
second degree performance failure, and up to
10 percent for a third degree performance
failure.

(3) In determining the amount of the
reduction and the applicability of mitigating
factors, the contracting officer must consider
the contractor’s overall performance in
meeting the ES&H requirements of the
contract. Such consideration must include
performance against any site specific
performance criteria/requirements that
provide additional definition, guidance for
the amount of reduction, or guidance for the
applicability of mitigating factors. In all
cases, the contracting officer must consider
mitigating factors that may warrant a
reduction below the applicable range (see 48
CFR 970.1504—1-2). The mitigating factors
include the following.

(i) Degree of control the contractor had
over the event or incident.

(ii) Efforts the contractor had made to
anticipate and mitigate the possibility of the
event in advance.

(iii) Contractor self-identification and
response to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute
performance) of ES&H and compliance in
related areas.

(v) Contractor demonstration to the
Contracting Officer’s satisfaction that the
principles of industrial ES&H standards are
routinely practiced (e.g., Voluntary
Protection Program Star Status, or ISO 14000
Certification).

(vi) Event caused by “Good Samaritan” act
by the contractor (e.g., offsite emergency
response).

(vii) Contractor demonstration that a
performance measurement system is
routinely used to improve and maintain
ES&H performance (including effective
resource allocation) and to support DOE
corporate decision-making (e.g., policy,
ES&H programs).

(viii) Contractor demonstration that an
Operating Experience and Feedback Program
is functioning that demonstrably affects
continuous improvement in ES&H by use of
lessons-learned and best practices inter- and
intra-DOE sites.

Alternate II (JAN 2004). As prescribed in
48 CFR 970.1504-5(c)(3), insert the following
as paragraphs (e) and (f) in contracts awarded
on a cost-plus-award fee, incentive fee or
multiple fee basis (if Alternate I is also used,
redesignate the following as paragraphs (d)
and (e)).

(e) Minimum requirements for specified
level of performance. (1) At a minimum the
contractor must perform the following:

(i) The requirements with specific
incentives which do not require the
achievement of cost efficiencies in order to
be performed at the level of performance set
forth in the Statement of Work, Work
Authorization Directive, or similar document
unless an otherwise minimum level of
performance has been established in the
specific incentive;

(ii) All of the performance requirements
directly related to requirements specifically
incentivized which do not require the
achievement of cost efficiencies in order to

be performed at a level of performance such
that the overall performance of these related
requirements is at an acceptable level; and

(iii) All other requirements at a level of
performance such that the total performance
of the contract is not jeopardized.

(2) The evaluation of the Contractor’s
achievement of the level of performance shall
be unilaterally determined by the
Government. To the extent that the
Contractor fails to achieve the minimum
performance levels specified in the Statement
of Work, Work Authorization Directive, or
similar document, during the performance
evaluation period, the DOE Operations/Field
Office Manager, or designee, may reduce any
otherwise earned fee, fixed fee, profit, or
shared net savings for the performance
evaluation period. Such reduction shall not
result in the total of earned fee, fixed fee,
profit, or shared net savings being less than
25 percent of the total available fee amount.
Such 25 percent shall include base fee, if
any.

(f) Minimum requirements for cost
performance. (1) Requirements incentivized
by other than cost incentives must be
performed within their specified cost
constraint and must not adversely impact the
costs of performing unrelated activities.

(2) The performance of requirements with
a specific cost incentive must not adversely
impact the costs of performing unrelated
requirements.

(3) The contractor’s performance within
the stipulated cost performance levels for the
performance evaluation period shall be
determined by the Government. To the extent
the contractor fails to achieve the stipulated
cost performance levels, the DOE Operations/
Field Office Manager, or designee, may
reduce in whole or in part any otherwise
earned fee, fixed fee, profit, or shared net
savings for the performance evaluation
period. Such reduction shall not result in the
total of earned fee, fixed fee, profit or shared
net savings being less than 25 percent of the
total available fee amount. Such 25 percent
shall include base fee, if any.

[FR Doc. 03-30364 Filed 12—9-03; 8:45 am)]
BILLING CODE 6450-01—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 120103F]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Closure
of the Fall Commercial Red Snapper
Component

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of closure.
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SUMMARY: NMFS closes the commercial
fishery for red snapper in the exclusive
economic zone (EEZ) of the Gulf of
Mexico. NMFS has determined that the
fall portion of the annual commercial
quota for red snapper will be reached on
December 7, 2003. This closure is
necessary to protect the red snapper
resource.

DATES: Closure is effective noon, local
time, December 7, 2003, until noon,
local time, on February 1, 2004.

FOR FURTHER INFORMATION CONTACT: Phil
Steele, telephone 727-570-5305, fax
727-570-5583, e-mail
Phil.Steele@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
The FMP was prepared by the Gulf of
Mexico Fishery Management Council
and is implemented under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622. Those
regulations set the commercial quota for
red snapper in the Gulf of Mexico at
4.65 million 1b (2.11 million kg) for the
current fishing year, January 1 through
December 31, 2003. The red snapper
commercial fishing season is split into
two time periods, the first commencing

at noon on February 1 with two-thirds
of the annual quota (3.10 million 1b
(1.41 million kg)) available, and the
second commencing at noon on October
1 with the remainder of the annual
quota available. During the commercial
season, the red snapper commercial
fishery opens at noon on the first of
each month and closes at noon on the
10th of each month, until the applicable
commercial quotas are reached.

Under 50 CFR 622.43(a), NMFS is
required to close the commercial fishery
for a species or species group when the
quota for that species or species group
is reached, or is projected to be reached,
by filing a notification to that effect in
the Federal Register. Based on current
statistics, NMFS has determined that the
available fall commercial quota of 1.60
million 1b (0.73 million kg) for red
snapper will be reached when the
fishery closes at noon on December 7,
2003. Accordingly, the commercial
fishery in the EEZ in the Gulf of Mexico
for red snapper will remain closed until
noon, local time, on February 1, 2004.
The operator of a vessel with a valid reef
fish permit having red snapper aboard
must have landed and bartered, traded,
or sold such red snapper prior to noon,
local time, December 7, 2003.

During the closure, the bag and
possession limits specified in 50 CFR
622.39(b) apply to all harvest or

possession of red snapper in or from the
EEZ in the Gulf of Mexico, and the sale
or purchase of red snapper taken from
the EEZ is prohibited. In addition, the
bag and possession limits for red
snapper apply on board a vessel for
which a commercial permit for Gulf reef
fish has been issued, without regard to
where such red snapper were harvested.
However, the bag and possession limits
for red snapper apply only when the
recreational quota for red snapper has
not been reached and the bag and
possession limit has not been reduced to
zero. The 2003 recreational red snapper
season opened on April 21, 2003, and
closed on October 31, 2003. The
prohibition on sale or purchase does not
apply to sale or purchase of red snapper
that were harvested, landed ashore, and
sold prior to noon, local time, December
7, 2003, and were held in cold storage
by a dealer or processor.

Classification

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Dated: December 4, 2003.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-30607 Filed 12—-5—-03; 2:41 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL RESERVE SYSTEM

12 CFR Part 202
[Regulation B; Docket No. R—1168]

Equal Credit Opportunity

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule.

SUMMARY: The Board is proposing to
amend Regulation B, which implements
the Equal Credit Opportunity Act, and
the staff commentary to the regulation.
Regulation B would be revised to define
more specifically the standard for
providing “clear and conspicuous”
disclosures, and to provide a more
uniform standard among the Board’s
regulations. The staff commentary
would be revised to include examples of
how to meet this standard. Similar
proposed revisions to Regulations E, M,
Z and DD appear elsewhere in today’s
Federal Register. These revisions are
intended to help ensure that consumers
receive noticeable and understandable
information that is required by law in
connection with obtaining consumer
financial products and services. In
addition, consistency among the
regulations should facilitate compliance
by institutions.

DATES: Comments must be received on
or before January 30, 2004.

ADDRESSES: Comments should refer to
Docket No. R—1168 and should be
mailed to Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551. However, because paper mail
in the Washington area and at the Board
of Governors is subject to delay, please
consider submitting your comments by
e-mail to
regs.comments@federalreserve.gov, or
faxing them to the Office of the
Secretary at (202) 452—3819 or 452—
3102. Members of the public may
inspect comments in Room MP-500 of
the Martin Building between 9 a.m. and
5 p.m. on weekdays pursuant to

§261.12, except as provided in § 261.14,
of the Board’s Rules Regarding
Availability of Information, 12 CFR
261.12 and 261.14.

FOR FURTHER INFORMATION CONTACT:
Minh-Duc Le, Senior Attorney, and
David A. Stein, Counsel, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, at (202) 452—3667 or
452-2412; for users of
Telecommunications Device for the Deaf
(“TDD”) only, contact (202) 263—-4869.

SUPPLEMENTARY INFORMATION:
I. Background

The Equal Credit Opportunity Act
(ECOA), 15 U.S.C. 1691-1691f, makes it
unlawful for a creditor to discriminate
against an applicant in any aspect of a
credit transaction on the basis of the
applicant’s national origin, marital
status, religion, sex, color, race, age
(provided the applicant has the capacity
to contract), receipt of public assistance
benefits, or the good faith exercise of a
right under the Consumer Credit
Protection Act (15 U.S.C. 1601 et seq.).

In addition to a general prohibition
against discrimination, the regulation
contains specific rules concerning: the
taking and evaluation of credit
applications, how credit history
information is reported on accounts
used by spouses, procedures and notices
for credit denials and other adverse
action, and limitations on requiring
signatures of persons other than the
applicant on credit documents. The act
also excepts certain types of credit (such
as securities credit) from some
requirements, and provides model forms
for optional use by creditors. The ECOA
is implemented by the Board’s
Regulation B (12 CFR part 202). An
official staff commentary interprets the
requirements of Regulation B (12 CFR
part 202 (Supp. I)).

II. Proposed Revisions
Section 202.2—Definitions
2(bb) Clear and Conspicuous

The ECOA does not address a
standard for the form of disclosures.
Regulation B, however, requires
creditors to disclose information
provided in writing in a clear and
conspicuous manner. See § 202.4(d).
Guidance on how creditors may comply
with the clear and conspicuous standard

is contained in the staff commentary.
See comment 4(d)-1.

Consumer financial services and fair
lending laws and the Board regulations
that implement them contain similar but
not identical standards for providing
disclosures that consumers will notice
and understand. Generally, disclosures
must be “clear and conspicuous’” under
Regulations B (Equal Credit
Opportunity), M (Consumer Leasing),
Regulation P (Privacy of Consumer
Financial Information), Z (Truth in
Lending) and DD (Truth in Savings),
and “‘clear and readily understandable”
under Regulation E (Electronic Fund
Transfers). In interpreting the “clear and
conspicuous” standard, the staff
commentaries to Regulations B, M and
Z provide that disclosures must be “in
a reasonably understandable” form;
similarly, under Regulation DD
disclosures must be in a format that
allows consumers “to readily
understand the terms of their account.”
For purposes of the disclosures
provided with credit card solicitations
and applications, the commentary to
Regulation Z provides more specifically
that those disclosures must also be
“readily noticeable to the consumer.” In
contrast, the Board’s Regulation P
(Privacy of Consumer Financial
Information) defines the ‘“‘clear and
conspicuous” standard to mean that a
disclosure is “‘reasonably
understandable and designed to call
attention to the nature and significance
of the information” in the disclosure. 12
CFR 216.3(b)(1). Regulation P also
provides examples of how to satisfy the
standard. 12 CFR 216.3(b)(2).

The Board believes that the recently
implemented standard in Regulation P
(65 FR 35162, June 1, 2000), articulates
with greater precision than the other
regulations the concepts underlying the
duty to provide disclosures that
consumers will notice and understand.
Therefore, to provide consistent
guidance on the clear and conspicuous
standard among its regulations, the
Board is proposing to amend Regulation
B by adding a definition of “clear and
conspicuous” in § 202.2(bb), consistent
with the “clear and conspicuous”
definition in Regulation P. The staff
commentary to Regulation B also would
be revised to add comments 2(bb)-1 and
—2, consistent with Regulation P’s
examples of how to meet the clear and
conspicuous standard. Similar proposed
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revisions to Regulations E, M, Z and DD
appear elsewhere in today’s Federal
Register. These revisions are intended
to help ensure that consumers receive
noticeable and understandable
information that is required by law in
connection with obtaining consumer
financial products and services. In
addition, consistency among the
regulations should facilitate compliance
by institutions.

Comment 2(bb)-3 would be added to
clarify that the “clear and conspicuous”
standard does not prohibit adding other
terms to the federally required
disclosures (such as contractual
provisions or state-required
disclosures); nor does it prohibit
sending promotional material with the
disclosures. Proposed comment 2(bb)-3
also would clarify, however, that the
presence of other information may be a
factor in determining whether the “clear
and conspicuous” standard is met.
Generally, segregating federally
mandated disclosures from other
information is more likely to satisfy the
clear and conspicuous standard.

The Board also proposes to adopt for
Regulations B, E, M, Z and DD, guidance
concerning type-sizes that are deemed
to meet the “clear and conspicuous”
standard and those that would likely be
too small (this guidance currently
applies only to credit card solicitations
and applications under Regulation Z).
See proposed comment 2(bb)-2(ii).

The proposal does not add special
format requirements to the regulation
where none currently exist.
Accordingly, even though the revisions
clarify that type size can be one factor
to consider in determining whether a
disclosure is conspicuous, the proposal
would not add a specific type-size
requirement.

To eliminate redundancy with
proposed § 202.2(bb) and its
accompanying commentary, the Board
also proposes to revise comment 4(d)-
1. Guidance regarding the ‘“‘clear and
conspicuous” standard for disclosures
transmitted by electronic
communication will be considered in
the context of rulemakings dealing
specifically with electronic delivery of
disclosures.

II1. Form of Comment Letters

Comment letters should refer to
Docket No. R-1168 and, when possible,
should use a standard typeface with a
font size of 10 or 12; this will enable the
Board to convert text submitted in paper
form to machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Comments may be mailed

electronically to
regs.comments@federalreserve.gov.

IV. Solicitation of Comments Regarding
the Use of “Plain Language”

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the Board to
use “plain language” in all proposed
and final rules published after January
1, 2000. The Board invites comments on
whether the proposed rules are clearly
stated and effectively organized, and
how the Board might make the proposed
text easier to understand.

V. Initial Regulatory Flexibility
Analysis

In accordance with section 3(a) of the
Regulatory Flexibility Act, the Board
has reviewed the proposed amendments
to Regulation B. The proposed
amendments are not expected to have
any significant impact on small entities.
A final regulatory flexibility analysis
will be conducted after consideration of
comments received during the public
comment period.

VI. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
reviewed the rule under the authority
delegated to the Board by the Office of
Management and Budget. The Federal
Reserve may not conduct or sponsor,
and an organization is not required to
respond to, this information collection
unless it displays a currently valid OMB
control number. The OMB control
number is 7100-0201.

The collection of information that is
revised by this rulemaking is found in
12 CFR part 202. This collection is
mandatory to evidence compliance with
the requirements of 15 U.S.C.
1691b(a)(1) and Pub. L. 104—208,
§2302(a), and also to ensure that credit
is made available to all creditworthy
customers without discrimination on
the basis of race, color, religion, national
origin, sex, marital status, age (provided
the applicant has the capacity to
contract), receipt of public assistance
income, or the fact that the applicant
has in good faith exercised any right
under the Consumer Credit Protection
Act (15 U.S.C. 1600 et seq.).

Regulation B applies to all types of
creditors, not just state member banks.
However, under the Paperwork
Reduction Act, the Federal Reserve
accounts for the burden of the
paperwork associated with the
regulation only for entities that are
supervised by the Federal Reserve.
Appendix A of Regulation B defines
these creditors as state member banks,
branches and agencies of foreign banks

(other than federal branches, federal
agencies, and insured state branches of
foreign banks), commercial lending
companies owned or controlled by
foreign banks, and organizations
operating under section 25 or 25A of the
Federal Reserve Act. Other agencies
account for the paperwork burden for
the institutions they supervise.
Creditors are required to retain records
for 12 to 25 months as evidence of
compliance.

The proposed revisions would
provide creditors with a more uniform
definition of providing “clear and
conspicuous” disclosures and examples
of how to satisfy the clear and
conspicuous standard. While the
proposal would amend Regulation B
and the staff commentary, it is expected
that these revisions would not increase
the paperwork burden of creditors. The
estimated annual burden for entities
supervised by the Federal Reserve is
approximately 175,711 hours for the
1,312 creditors that are “respondents”
for purposes of the Paperwork
Reduction Act.

Because the records would be
maintained at state member banks and
the notices are not provided to the
Federal Reserve, no issue of
confidentiality arises under the
Freedom of Information Act.

Comments on the collection of
information should be sent to the Office
of Management and Budget, Paperwork
Reduction Project (7100-0201),
Washington, DC 20503, with copies of
such comments sent to Cynthia Ayouch,
Federal Reserve Board Clearance
Officer, Division of Research and
Statistics, Mail Stop 41, Board of
Governors of the Federal Reserve
System, Washington, DC 20551.

Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed revisions.
New language is shown inside bold-
faced arrows while language that would
be deleted is set off with bold-faced
brackets.

List of Subjects in 12 CFR Part 202

Aged, Banks, banking, Civil rights,
Consumer protections, Credit,
Discrimination, Federal Reserve System,
Marital status discrimination, Penalties,
Religious discrimination, Reporting and
record keeping requirements, Sex
discrimination.

For the reasons set forth in the
preamble, the Board proposes to amend
Regulation B, 12 CFR part 202, as set
forth below:
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PART 202—EQUAL CREDIT
OPPORTUNITY (REGULATION B)

1. The authority citation for part 202
continues to read as follows:

Authority: 15 U.S.C. 1691-1691f.

2. Section 202.2 is amended by
adding a new paragraph (bb) to read as
follows:

§202.2 Definitions.

For the purposes of this regulation,
unless the context indicates otherwise,
the following definitions apply.

* * * * *

(bb) Clear and conspicuous means
that a disclosure is reasonably
understandable and designed to call
attention to the nature and significance
of the information in the disclosure.

* * * * *

3. In Supplement I to Part 202:

a. Under Section 202.2 Definitions, a
new paragraph title 2(bb) Clear and
conspicuous is added, and new
paragraphs (bb) 1. through (bb) 3. are
added.

b. Under Section 202.4—General
Rules, under 4(d) Form of Disclosures,
paragraph 1. is revised.

Supplement I to Part 202—Official Staff
Interpretations

* * * * *

Section 202.2 Definitions
* * * * *

2(bb) Clear and Conspicuous

1. Reasonably understandable. Examples
of disclosures that are reasonably
understandable include disclosures that:

i. Present the information in the disclosure
in clear, concise sentences, paragraphs, and
sections;

ii. Use short explanatory sentences or
bullet lists whenever possible;

iii. Use definite, concrete, everyday words
and active voice whenever possible;

iv. Avoid multiple negatives;

v. Avoid legal and highly technical
business terminology whenever possible; and

vi. Avoid explanations that are imprecise
and readily subject to different
interpretations.

2. Designed to call attention. Examples of
disclosures that are designed to call attention
to the nature and significance of the
information include disclosures that:

i. Use a plain-language heading to call
attention to the disclosure;

ii. Use a typeface and type size that are
easy to read. Disclosures in 12-point type
generally meet this standard. Disclosures
printed in less than 12-point type do not
automatically violate the standard; however,
disclosures in less than 8-point type would
likely be too small to satisfy the standard;

iii. Provide wide margins and ample line
spacing;

iv. Use boldface or italics for key words;
and

v. In a document that combines disclosures
with other information, use distinctive type
size, style, and graphic devices, such as
shading or sidebars, to call attention to the
disclosures.

3. Other information. Except as otherwise
provided, the clear and conspicuous standard
does not prohibit adding to the required
disclosures such items as contractual
provisions, explanations of contract terms,
state disclosures, and translations; or sending
promotional material with the required
disclosures. However, the presence of this
other information may be a factor in
determining whether the clear and
conspicuous standard is met.

* * * * *

Section 202.4—General Rules

* * * * *

4(d) Form of Disclosures

1. Clear and conspicuous. See § 202.2(bb)
and accompanying comments.
[This standard requires that disclosures be
presented in a reasonably understandable
format in a way that does not obscure the
required information. No minimum type size
is mandated, but the disclosures must be
legible, whether typewritten, handwritten, or
printed by computer.]

* * * * *

By order of the Board of Governors of the
Federal Reserve System.

Dated: November 25, 2003.
Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. 03—29942 Filed 12—9-03; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 205
[Regulation E; Docket No. R—-1169]

Electronic Fund Transfers

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule.

SUMMARY: The Board is proposing to
amend Regulation E, which implements
the Electronic Fund Transfers Act, and
the staff commentary to the regulation.
Regulation E would be revised to
require disclosures to be “clear and
conspicuous” and to define more
specifically the standard to provide a
more uniform standard among the
Board’s regulations. The staff
commentary would be revised to
include examples of how to meet this
standard. Similar proposed revisions to
Regulations B, M, Z and DD appear
elsewhere in today’s Federal Register.
These revisions are intended to help
ensure that consumers receive
noticeable and understandable
information that is required by law in

connection with obtaining consumer
financial products and services. In
addition, consistency among the
regulations should facilitate compliance
by institutions.

DATES: Comments must be received on
or before January 30, 2004.

ADDRESSES: Comments should refer to
Docket No. R-1169 and should be
mailed to Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551. However, because paper mail
in the Washington area and at the Board
of Governors is subject to delay, please
consider submitting your comments by
e-mail to
regs.comments@federalreserve.gov, or
faxing them to the Office of the
Secretary at (202) 452—3819 or 452—
3102. Members of the public may
inspect comments in Room MP-500 of
the Martin Building between 9 a.m. and
5 p.m. on weekdays pursuant to
§261.12, except as provided in § 261.14,
of the Board’s Rules Regarding
Availability of Information, 12 CFR
261.12 and 261.14.

FOR FURTHER INFORMATION CONTACT:
Daniel Lonergan, Counsel, and Ky Tran-
Trong, Senior Attorney, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, at (202) 452—3667 or
452-2412; for users of
Telecommunications Device for the Deaf
(“TDD”) only, contact (202) 263—4869.
SUPPLEMENTARY INFORMATION:

I. Background

The purpose of the Electronic Fund
Transfers Act (EFTA), 15 U.S.C. 1693 et
seq., is to provide a basic framework for
establishing the rights, liabilities, and
responsibilities of participants in
electronic fund transfer (EFT) systems.
The types of transfers covered by the act
and regulation include transfers
initiated through an automated teller
machine (ATM), point-of-sale (POS)
terminal, automated clearinghouse
(ACH), telephone bill-payment plan, or
remote banking program. The act and
regulation require disclosure of terms
and conditions of an EFT service;
documentation of electronic transfers by
means of terminal receipts and periodic
account statements; limitations on
consumer liability for unauthorized
transfers; procedures for error
resolution; and certain rights related to
preauthorized EFTs. Further, the act and
regulation prescribe restrictions on the
unsolicited issuance of ATM cards and
other access devices. The EFTA is
implemented by the Board’s Regulation
E (12 CFR part 205). An Official Staff
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Commentary interprets the requirements
of Regulation E (12 CFR part 205 (Supp.
1).

II. Proposed Revisions
Section 205.2—Definitions

2(n) Clear and Conspicuous

Section 905(a) of the EFTA requires
that disclosures be provided to
consumers in readily understandable
language. See 15 U.S.C. 1693c(a). The
EFTA also requires that certain
information about EFTs be “clearly” set
forth on periodic statements and
receipts from an electronic terminal. See
15 U.S.C. 1693d(a) and (c). This
standard is implemented as ““clear and
readily understandable” in Regulation
E. See § 205.4(a)(1).

Consumer financial services and fair
lending laws and the Board regulations
that implement them contain similar but
not identical standards for providing
disclosures that consumers will notice
and understand. Generally, disclosures
must be “clear and conspicuous” under
Regulations B (Equal Credit
Opportunity), M (Consumer Leasing),
Regulation P (Privacy of Consumer
Financial Information), Z (Truth in
Lending) and DD (Truth in Savings),
and “‘clear and readily understandable”
under Regulation E (Electronic Fund
Transfers). In interpreting the “clear and
conspicuous” standard, the staff
commentaries to Regulations B, M and
Z provide that disclosures must be “in
a reasonably understandable” form;
similarly, under Regulation DD
disclosures must be in a format that
allows consumers “to readily
understand the terms of their account.”
For purposes of the disclosures
provided with credit card solicitations
and applications, the commentary to
Regulation Z provides more specifically
that those disclosures must also be
“readily noticeable to the consumer.” In
contrast, the Board’s Regulation P
(Privacy of Consumer Financial
Information) defines the “clear and
conspicuous” standard to mean that a
disclosure is “reasonably
understandable and designed to call
attention to the nature and significance
of the information” in the disclosure. 12
CFR 216.3(b)(1). Regulation P also
provides a series of examples of how to
satisfy the standard. 12 CFR 216.3(b)(2).

For the reasons set forth below and
pursuant to its authority under sections
904(a) and 904(c) of the EFTA, the
Board proposes to conform the general
disclosure standard under Regulation E
to “clear and conspicuous.” Further, to
provide consistent guidance on the clear
and conspicuous standard among its
regulations, the Board is proposing to

amend Regulation E by adding a
definition for clear and conspicuous in
§205.2(n), consistent with the “clear
and conspicuous” definition in
Regulation P. The Board believes that
the recently implemented standard in
Regulation P (65 FR 35162, June 1,
2000), articulates with greater precision
than the other regulations the concepts
underlying the duty to provide
disclosures that consumers will notice
and understand. The staff commentary
to Regulation E also would be revised to
add comments 2(n)-1 and -2, consistent
with Regulation P’s examples of how to
meet the clear and conspicuous
standard. Similar proposed revisions to
Regulations B, M, Z and DD appear
elsewhere in today’s Federal Register.
These revisions are intended to help
ensure that consumers receive
noticeable and understandable
information that is required by law in
connection with obtaining consumer
financial products and services. In
addition, consistency among the
regulations should facilitate compliance
by institutions.

Additional information may
accompany disclosures required under
Regulation E. See § 205.4(b). Comment
2(n)-3 further clarifies that the “‘clear
and conspicuous” standard does not
prohibit adding other items to the
federally required disclosures (such as
contractual provisions or state-required
disclosures); nor does it prohibit
sending promotional material with the
disclosures. Proposed comment 2(n)-3
would clarify, however, that the
presence of other information may be a
factor in determining whether the ‘“clear
and conspicuous” standard is met.
Generally, segregating federally
mandated disclosures from other
information is more likely to satisfy the
clear and conspicuous standard. A new
comment 4(b)-1 would be added to
cross reference guidance in proposed
comment 2(n)-3.

The Board also proposes to adopt for
Regulations B, E, M, Z and DD, guidance
concerning type-sizes that are deemed
to meet the “clear and conspicuous”
standard and those that would likely be
too small (this guidance currently
applies only to credit card solicitations
and applications under Regulation Z).
See proposed comment 2(n)-2(ii).

The proposal does not add special
format requirements to the regulation
where none currently exist.
Accordingly, even though the revisions
clarify that type size can be one factor
to consider in determining whether a
disclosure is conspicuous, the proposal
would not add a specific type-size
requirement.

Section 205.4—General Disclosure
Requirements; Jointly Offered Services

4(a)(1) Form of Disclosures

Under Section 905(a) of the EFTA, the
terms and conditions of electronic fund
transfers (EFTs) involving a consumer’s
account must be disclosed in “readily
understandable” language. See 15
U.S.C. 1693c(a). The EFTA also requires
that certain information about EFTs be
“clearly” set forth on periodic
statements and receipts from an
electronic terminal. See 15 U.S.C.
1693d(a) and (c). These standards have
been implemented as a general
disclosure standard of “clear and
readily understandable.” See
§ 205.4(a)(1). The Board proposes to
revise that standard to “clear and
conspicuous.”

Regarding the standard of “clear”
disclosures, the Board believes there is
not a significant distinction between the
term ‘“‘readily understandable” as
currently contained in section 905(a) of
the EFTA and § 205.4(a)(1) of Regulation
E and the term “‘reasonably
understandable” as found in the
guidance on the “clear” standard in
other consumer protection regulations
and in proposed § 205.2(n), and with the
proposed revision, no substantive
difference is intended. Regarding the
standard of “conspicuous” disclosures,
the Board believes that disclosures
provided under the EFTA, like those
provided under the other consumer
financial services laws administered by
the Board, should not only be clear, but
also conspicuous, that is, noticeable to
consumers to be effective.

The Board is authorized to prescribe
regulations that contain provisions that
in the judgment of the Board are
necessary or proper to effectuate the
purposes of the EFTA. See 15 U.S.C.
1693b(a) and (c). Thus, the proposed
revisions would ensure that consumers
receive disclosures of the terms and
conditions of EFTs involving their
account in a form that allows them to
effectively exercise their rights under
the EFTA and Regulation E. The Board
proposes to exercise its authority under
sections 904(a) and 904(c) of the EFTA
to amend § 205.4(a)(1) to provide that
disclosures required under Regulation E
must be “clear and conspicuous” and
consistent with the standard contained
in other consumer protection
regulations. Comment 4(a)-1 would be
revised to conform to the amended
disclosure standard. Guidance regarding
the “clear and conspicuous” standard
for disclosures transmitted by electronic
communication will be considered in
the context of rulemakings dealing
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specifically with electronic delivery of
disclosures.

II1. Form of Comment Letters

Comment letters should refer to
Docket No. R-1169 and, when possible,
should use a standard typeface with a
font size of 10 or 12; this will enable the
Board to convert text submitted in paper
form to machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Comments may be mailed
electronically to
regs.comments@federalreserve.gov.

IV. Solicitation of Comments Regarding
the Use of “Plain Language”

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the Board to
use ‘‘plain language” in all proposed
and final rules published after January
1, 2000. The Board invites comments on
whether the proposed rules are clearly
stated and effectively organized, and
how the Board might make the proposed
text easier to understand.

V. Initial Regulatory Flexibility
Analysis

In accordance with section 3(a) of the
Regulatory Flexibility Act, the Board
has reviewed the proposed amendments
to Regulation E. The proposed
amendments are not expected to have
any significant impact on small entities.
A final regulatory flexibility analysis
will be conducted after consideration of
comments received during the public
comment period.

VI. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
reviewed the rule under the authority
delegated to the Board by the Office of
Management and Budget. The Federal
Reserve may not conduct or sponsor,
and an organization is not required to
respond to, this information collection
unless it displays a currently valid OMB
control number. The OMB control
number is 7100-0200.

The collection of information that is
revised by this rulemaking is found in
12 CFR part 205. This collection is
mandatory (15 U.S.C. 1693 et seq.) to
evidence compliance with the
requirements of Regulation E and the
Electronic Fund Transfer Act (EFTA).
The respondents and recordkeepers are
financial institutions. Institutions are
required to retain records for twenty-
four months. Regulation E applies to all
types of financial institutions, not just
state member banks; however, under
Paperwork Reduction Act regulations,
the Federal Reserve accounts for the

burden of paperwork associated with
the regulation only for the financial
institutions it regulates and that meet
the criteria set forth in the regulation.
Other agencies account for the
paperwork burden on their respective
constituencies under this regulation.

The proposed revisions would require
disclosures to be provided ‘“clearly and
conspicuously.” The proposed revisions
would provide financial institutions
with a more uniform definition for
““clear and conspicuous” disclosures
and provide examples of how to satisfy
the clear and conspicuous standard.
While the proposal would amend
Regulation E and the staff commentary,
it is expected that these revisions would
not increase the paperwork burden of
financial institutions. With respect to
state member banks, it is estimated that
there are 1,289 respondents and
recordkeepers. Current annual burden is
estimated to be 48,868 hours.

Because the records would be
maintained at state member banks and
the notices are not provided to the
Federal Reserve, no issue of
confidentiality arises under the
Freedom of Information Act.

Comments on the collection of
information should be sent to the Office
of Management and Budget, Paperwork
Reduction Project (7100-0200),
Washington, DC 20503, with copies of
such comments sent to Cynthia Ayouch,
Federal Reserve Board Clearance
Officer, Division of Research and
Statistics, Mail Stop 41, Board of
Governors of the Federal Reserve
System, Washington, DC 20551.

Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed revisions.
New language is shown inside bold-
faced arrows while language that would
be deleted is set off with bold-faced
brackets.

List of Subjects in 12 CFR Part 205

Consumer protection, Electronic fund
transfers, Federal Reserve System,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Board proposes to amend
Regulation E, 12 CFR part 205, as set
forth below:

PART 205—ELECTRONIC FUND
TRANSFERS (REGULATION E)

1. The authority citation for part 205
continues to read as follows:
Authority: 15 U.S.C. 1693 et seq.

2. Section 205.2 is amended by
adding a new paragraph (n) to read as
follows:

§205.2 Definitions

For purposes of this part, the
following definitions apply:
* * * * *

(n) Clear and conspicuous means that
a disclosure is reasonably
understandable and designed to call
attention to the nature and significance
of the information in the disclosure.
* * * * *

3. Section 205.4 is amended by
revising paragraph (a)(1) to read as
follows:

§205.4 General disclosure requirements;
jointly offered services

(a)(1) Form of disclosures. Disclosures
required under this part shall be [clear
and readily understandable] clear and
conspicuous , in writing, and in a form
the consumer may keep. A financial
institution may use commonly accepted
or [readily understandable] clear and
conspicuous abbreviations in complying
with the disclosure requirements of this
part.
* * * * *

4. In Supplement I to Part 205:

a. Under Section 205.2—Definitions, a
new paragraph title 2(n) Clear and
conspicuous is added, and new
paragraphs (n) 1. through (n) 3. are
added.

b. Under Section 205.4—General
Disclosure Requirements; Jointly
Offered Services, under 4(a) Form of
Disclosures, paragraph 1. is revised.

c. Under Section 205.4—General
Disclosure Requirements; Jointly
Offered Services, a new paragraph title
4(b) Additional information; disclosures
required by other laws is added, and a
new paragraph 1. is added.

Supplement I to Part 205—Official Staff
Interpretations

* * * * *

Section 205.2—Definitions
* * * * *

2(n) Clear and Conspicuous

1. Reasonably understandable. Examples
of disclosures that are reasonably
understandable include disclosures that:

i. Present the information in the disclosure
in clear, concise sentences, paragraphs, and
sections;

ii. Use short explanatory sentences or
bullet lists whenever possible;

iii. Use definite, concrete, everyday words
and active voice whenever possible;

iv. Avoid multiple negatives;

v. Avoid legal and highly technical
business terminology whenever possible; and
vi. Avoid explanations that are imprecise
and readily subject to different

interpretations.

2. Designed to call attention. Examples of
disclosures that are designed to call attention
to the nature and significance of the
information include disclosures that:
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i. Use a plain-language heading to call
attention to the disclosure;

ii. Use a typeface and type size that are
easy to read. Disclosures in 12-point type
generally meet this standard. Disclosures
printed in less than 12-point type do not
automatically violate the standard; however,
disclosures in less than 8-point type would
likely be too small to satisfy the standard;

iii. Provide wide margins and ample line
spacing;

iv. Use boldface or italics for key words;
and

v. In a document that combines disclosures
with other information, use distinctive type
size, style, and graphic devices, such as
shading or sidebars, to call attention to the
disclosures.

3. Other information. Except as otherwise
provided, the clear and conspicuous standard
does not prohibit adding to the required
disclosures such items as contractual
provisions, explanations of contract terms,
state disclosures, and translations; or sending
promotional material with the required
disclosures. However, the presence of this
other information may be a factor in
determining whether the clear and
conspicuous standard is met.

* * * * *

Section 205.4—General Disclosure
Requirements; Jointly Offered Services

4(a) Form of Disclosures

1. General. See § 205.2(n) and
accompanying comments. [Although no
particular rules govern type size, number of
pages, or the relative conspicuousness of
various terms,] The disclosures must be in a
[clear and readily understandable] clear and
conspicuous written form that the consumer
may retain. Numbers or codes are permissible
[are considered readily understandable] if
explained elsewhere on the disclosure form.
* * * * *

4(b) Additional Information; Disclosures
Required by Other Laws

1. Clear and conspicuous. See comment
2(n)-3.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, November 25, 2003.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 03—29943 Filed 12—9-03; 8:45 am)]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 213
[Regulation M; Docket No. R-1170]

Consumer Leasing

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Proposed rule.

SUMMARY: The Board is proposing to
amend Regulation M, which
implements the Consumer Leasing Act,

and the staff commentary to the
regulation. Regulation M would be
revised to define more specifically the
standard for providing “clear and
conspicuous” disclosures, and to
provide a more uniform standard among
the Board’s regulations. The staff
commentary would be revised to
include examples of how to meet this
standard. Similar proposed revisions to
Regulations B, E, Z and DD appear
elsewhere in today’s Federal Register.
These revisions are intended to help
ensure that consumers receive
noticeable and understandable
information that is required by law in
connection with obtaining consumer
financial products and services. In
addition, consistency among the
regulations should facilitate compliance
by institutions.

DATES: Comments must be received on
or before January 30, 2004.

ADDRESSES: Comments should refer to
Docket No. R-1170 and should be
mailed to Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551. However, because paper mail
in the Washington area and at the Board
of Governors is subject to delay, please
consider submitting your comments by
e-mail to
regs.comments@federalreserve.gov, or
faxing them to the Office of the
Secretary at (202) 452—-3819 or 452—
3102. Members of the public may
inspect comments in Room MP-500 of
the Martin Building between 9 a.m. and
5 p.m. on weekdays pursuant to
§261.12, except as provided in § 261.14,
of the Board’s Rules Regarding
Availability of Information, 12 CFR
261.12 and 261.14.

FOR FURTHER INFORMATION CONTACT: Jane

E. Ahrens, Senior Counsel, and David A.

Stein, Counsel, Division of Consumer
and Community Affairs, Board of
Governors of the Federal Reserve
System, at (202) 452-3667 or 452—2412;
for users of Telecommunications Device
for the Deaf (““TDD”) only, contact (202)
263—-4869.

SUPPLEMENTARY INFORMATION:

I. Background

The Consumer Leasing Act (CLA), 15
U.S.C. 1667—1667¢, was enacted into
law in 1976 as an amendment to the
Truth in Lending Act (TILA), 15 U.S.C.
1601 et seq. The CLA requires lessors to
provide lessees with uniform cost and
other disclosures about certain
consumer lease transactions.
Disclosures are provided to consumers
before they enter into lease transactions,
when they renegotiate or extend a lease,

and in advertisements that state the
availability of consumer leases on
particular terms. The act and regulation
generally apply to consumer leases of
personal property in which the
contractual obligation does not exceed
$25,000 and has a term of more than
four months. An automobile lease is the
most common type of consumer lease
covered by the regulation. The CLA is
implemented by the Board’s Regulation
M (12 CFR part 213). An official staff
commentary interprets the requirements
of Regulation M (12 CFR part 213 (Supp.
1).

II. Proposed Revisions
Section 213.2—Definitions

2(q) Clear and Conspicuous

Section 182 of the CLA requires that
lessors provide consumers with
disclosures in a clear and conspicuous
manner. See 15 U.S.C. 1667a. This
standard is incorporated in Regulation
M. See §§213.3(a) and 213.7(b).
Guidance on how lessors may comply
with the clear and conspicuous standard
is contained in the staff commentary.
See comments 3(a)-2 and 7(b)-1. The
commentary states that under this
standard, disclosures must be in a
reasonably understandable form.

Consumer financial services and fair
lending laws and the Board regulations
that implement them contain similar but
not identical standards for providing
disclosures that consumers will notice
and understand. Generally, disclosures
must be “clear and conspicuous” under
Regulations B (Equal Credit
Opportunity), M (Consumer Leasing),
Regulation P (Privacy of Consumer
Financial Information), Z (Truth in
Lending) and DD (Truth in Savings),
and “‘clear and readily understandable”
under Regulation E (Electronic Fund
Transfers). In interpreting the “clear and
conspicuous” standard, the staff
commentaries to Regulations B, M and
Z provide that disclosures must be “in
a reasonably understandable” form;
similarly, under Regulation DD
disclosures must be in a format that
allows consumers ‘‘to readily
understand the terms of their account.”
For purposes of the disclosures
provided with credit card solicitations
and applications, the commentary to
Regulation Z provides more specifically
that those disclosures must also be
“readily noticeable to the consumer.” In
contrast, the Board’s Regulation P
(Privacy of Consumer Financial
Information) defines the ‘“‘clear and
conspicuous” standard to mean that a
disclosure is “‘reasonably
understandable and designed to call
attention to the nature and significance
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of the information” in the disclosure. 12
CFR 216.3(b)(1). Regulation P also
provides examples of how to satisfy the
standard. 12 CFR 216.3(b)(2).

The Board believes that the recently
implemented standard in Regulation P
(65 FR 35162, June 1, 2000), articulates
with greater precision than the other
regulations the concepts underlying the
duty to provide disclosures that
consumers will notice and understand.
Therefore, to provide consistent
guidance on the clear and conspicuous
standard among its regulations, the
Board is proposing to amend Regulation
M by adding a definition for clear and
conspicuous in § 213.2(q), consistent
with the “clear and conspicuous”
definition in Regulation P. The staff
commentary to Regulation M also would
be revised to add comments 2(q)-1 and
—2, consistent with Regulation P’s
examples of how to meet the clear and
conspicuous standard. Similar proposed
revisions to Regulations B, E, Z and DD
appear elsewhere in today’s Federal
Register. These revisions are intended
to help ensure that consumers receive
noticeable and understandable
information that is required by law in
connection with obtaining consumer
financial products and services. In
addition, consistency among the
regulations should facilitate compliance
by institutions.

The Board also proposes to adopt for
Regulations B, E, M, Z and DD, guidance
concerning type-sizes that are deemed
to meet the “clear and conspicuous”
standard and those that would likely be
too small (this guidance currently
applies only to credit card solicitations
and applications under Regulation Z).
See proposed comment 2(q)-2(ii).

The proposal does not add special
format requirements to the regulation
where none currently exist.
Accordingly, even though the revisions
clarify that type size can be one factor
to consider in determining whether a
disclosure is conspicuous, the proposal
would not add a specific type-size
requirement. The proposal also would
not affect other format rules, such as the
existing requirement for segregating
disclosures. See 12 CFR 213.3(a)(2).

To eliminate redundancy with
proposed §213.2(q) and its
accompanying commentary, the Board
also proposes to revise comment 3(a)-2
and 7(b)-1. Guidance regarding the
““clear and conspicuous” standard for
disclosures transmitted by electronic
communication will be considered in
the context of rulemakings dealing
specifically with electronic delivery of
disclosures.

III. Form of Comment Letters

Comment letters should refer to
Docket No. R-1170 and, when possible,
should use a standard typeface with a
font size of 10 or 12; this will enable the
Board to convert text submitted in paper
form to machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Comments may be mailed
electronically to
regs.comments@federalreserve.gov.

IV. Solicitation of Comments Regarding
the Use of “Plain Language”

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the Board to
use “‘plain language” in all proposed
and final rules published after January
1, 2000. The Board invites comments on
whether the proposed rules are clearly
stated and effectively organized, and
how the Board might make the proposed
text easier to understand.

V. Initial Regulatory Flexibility
Analysis

In accordance with section 3(a) of the
Regulatory Flexibility Act, the Board
has reviewed the proposed amendments
to Regulation M. The proposed
amendments are not expected to have
any significant impact on small entities.
A final regulatory flexibility analysis
will be conducted after consideration of
comments received during the public
comment period.

VI. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
reviewed the rule under the authority
delegated to the Board by the Office of
Management and Budget. The Federal
Reserve may not conduct or sponsor,
and an organization is not required to
respond to, this information collection
unless it displays a currently valid OMB
control number. The OMB control
number is 7100-0202.

The collection of information that is
revised by this rulemaking is found in
12 CFR part 213. This collection is
mandatory (15 U.S.C. 1667 et seq. and
Pub. L. 104-208, 110 Stat. 3009) to
evidence compliance with the
requirements of Regulation M and the
Consumer Leasing Act (CLA). The
respondents are individuals or
businesses that regularly lease, offer to
lease, or arrange for the lease of personal
property under a consumer lease.
Records, required in order to evidence
compliance with the regulation, must be
retained for twenty-four months.
Regulation M applies to all types of
lessors of personal property, not just
state member banks; however, under the

Paperwork Reduction Act regulations,
the Federal Reserve accounts for the
paperwork burden associated with the
regulation only for state member banks.
Other agencies account for the
paperwork burden on their respective
constituencies under this regulation.

The proposed revisions would
provide lessors with a more uniform
definition of providing “clear and
conspicuous” disclosures and examples
of how to satisfy the clear and
conspicuous standard. While the
proposal would amend Regulation M
and the staff commentary, it is expected
that these revisions would not increase
the paperwork burden of lessors. With
respect to state member banks, there are
310 respondents and recordkeepers.
Current annual burden is estimated to
be 11,179 hours for state member banks.

Because the records would be
maintained at state member banks and
the notices are not provided to the
Federal Reserve, no issue of
confidentiality arises under the
Freedom of Information Act.

Comments on the collection of
information should be sent to the Office
of Management and Budget, Paperwork
Reduction Project (7100-0202),
Washington, DC 20503, with copies of
such comments sent to Cynthia Ayouch,
Federal Reserve Board Clearance
Officer, Division of Research and
Statistics, Mail Stop 41, Board of
Governors of the Federal Reserve
System, Washington, DC 20551.

Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed revisions.
New language is shown inside bold-
faced arrows while language that would
be deleted is set off with bold-faced
brackets.

List of Subjects in 12 CFR Part 213

Advertising, Federal Reserve System,
Reporting and record keeping
requirements, Truth in Lending.

For the reasons set forth in the
preamble, the Board proposes to amend
Regulation M, 12 CFR part 213, as set
forth below:

PART 213—CONSUMER LEASING
(REGULATION M)

1. The authority citation for part 213
continues to read as follows:

Authority: 15 U.S.C. 1604 and 1667f.
2. Section 213.2 is amended by

adding a new paragraph (q) to read as
follows:
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§213.2 Definitions.

For the purposes of this part the
following definitions apply:

* * * * *

(q) Clear and conspicuous means that
a disclosure is reasonably
understandable and designed to call
attention to the nature and significance
of the information in the disclosure.

3. In Supplement I to Part 213:

a. Under Section 213.2—Definitions, a
new paragraph title 2(q) Clear and
conspicuous is added, and new
paragraphs (q)1. and (q)2. are added.

b. Under Section 213.3—General
Disclosure Requirements, under 3(a)
General Requirements, paragraph 2. is
revised.

c. Under Section 213.7—Advertising,
under 7(b) Clear and Conspicuous
Standard, paragraph 1. is revised.

Supplement to Part 213—Official Staff
Commentary to Regulation M

* * * * *

Section 213.2—Definitions

* * * * *

2(q) Clear and Conspicuous

1. Reasonably understandable. Examples
of disclosures that are reasonably
understandable include disclosures that:

i. Present the information in the disclosure
in clear, concise sentences, paragraphs, and
sections;

ii. Use short explanatory sentences or
bullet lists whenever possible;

iii. Use definite, concrete, everyday words
and active voice whenever possible;

iv. Avoid multiple negatives;

v. Avoid legal and highly technical
business terminology whenever possible; and
vi. Avoid explanations that are imprecise
and readily subject to different

interpretations.

2. Designed to call attention. Examples of
disclosures that are designed to call attention
to the nature and significance of the
information include disclosures that:

i. Use a plain-language heading to call
attention to the disclosure;

ii. Use a typeface and type size that are
easy to read. Disclosures in 12-point type
generally meet this standard. Disclosures
printed in less than 12-point type do not
automatically violate the standard; however,
disclosures in less than 8-point type would
likely be too small to satisfy the standard;

iii. Provide wide margins and ample line
spacing;

iv. Use boldface or italics for key words;
and

v. In a document that combines disclosures
with other information, use distinctive type
size, style, and graphic devices, such as
shading or sidebars, to call attention to the
disclosures.

* * * * *

Section 213.3—General Disclosure
Requirements

3(a) General Requirements
* * * * *

2. Clear and conspicuous standard. See
§213.2(q) and accompanying comments.
[The clear and conspicuous standard requires
that disclosures be reasonably
understandable. For example, the disclosures
must be presented in a way that does not
obscure the relationship of the terms to each
other; appendix A of this part contains model
forms that meet this standard. In addition,
although no minimum typesize is required,
the disclosures must be legible, whether
typewritten, handwritten, or printed by
computer.]

* * * * *

Section 213.7—Advertising
* * * * *

7(b) Clear and Conspicuous Standard

1. Standard. See § 213.2(q) and
accompanying comments. [The disclosures in
an advertisement in any media must be
reasonably understandable. For example,]
Very fine print in a television advertisement
or detailed and very rapidly stated
information in a radio advertisement does
not meet the clear[-]and[-]conspicuous
standard if consumers cannot see and read or
hear, and cannot comprehend, the
information required to be disclosed.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, November 25, 2003.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 03—29944 Filed 12—9-03; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM
12 CFR Part 226
[Regulation Z; Docket No. R-1167]
Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule.

SUMMARY: The Board is proposing to
amend Regulation Z, which implements
the Truth in Lending Act, and the staff
commentary to the regulation.
Regulation Z would be revised to define
more specifically the standard for
providing “clear and conspicuous”
disclosures, and to provide a more
uniform standard among the Board’s
regulations. The staff commentary
would be revised to include examples of
how to meet this standard. Similar
proposed revisions to Regulations B, E,
M, and DD appear elsewhere in today’s
Federal Register. These revisions are
intended to help ensure that consumers
receive noticeable and understandable
information that is required by law in
connection with obtaining consumer
financial products and services. In
addition, consistency among the

regulations should facilitate compliance
by institutions. The Board also is
proposing to add an interpretative rule
of construction to state that the word
“amount’’ represents a numerical
amount throughout Regulation Z. The
proposed updates to the staff
commentary also provide guidance on
consumers’ exercise of the right to
rescind certain home-secured loans. In
addition, the proposal includes several
technical revisions to the staff
commentary.

DATES: Comments must be received on
or before January 30, 2004.

ADDRESSES: Comments should refer to
Docket No. R—1167 and should be
mailed to Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551. However, because paper mail
in the Washington area and at the Board
of Governors is subject to delay, please
consider submitting your comments by
e-mail to
regs.comments@federalreserve.gov, or
faxing them to the Office of the
Secretary at (202) 452—3819 or 452—
3102. Members of the public may
inspect comments in Room MP-500 of
the Martin Building between 9 a.m. and
5 p.m. on weekdays pursuant to
§261.12, except as provided in § 261.14,
of the Board’s Rules Regarding
Availability of Information, 12 CFR
261.12 and 261.14.

FOR FURTHER INFORMATION CONTACT:
Krista P. DeLargy and Elizabeth A.
Eurgubian, Attorneys, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, at (202) 452—-3667 or
452-2412; for users of
Telecommunications Device for the Deaf
(“TDD”) only, contact (202) 263—4869.
SUPPLEMENTARY INFORMATION:

I. Background

The purpose of the Truth in Lending
Act (TILA), 15 U.S.C. 1601 et seq., is to
promote the informed use of consumer
credit by providing for disclosures about
its terms and cost. The act requires
creditors to disclose the cost of credit as
a dollar amount (the finance charge) and
as an annual percentage rate (APR).
Uniformity in creditors’ disclosures is
intended to assist consumers in
comparison shopping for credit. TILA
requires additional disclosures for loans
secured by consumers’ homes and
permits consumers to rescind certain
transactions that involve their principal
dwelling. In addition, the act regulates
certain practices of creditors. TILA is
implemented by the Board’s Regulation
Z (12 CFR part 226). An official staff
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commentary interprets the requirements
of Regulation Z (12 CFR part 226 (Supp.
).

II. Proposed Revisions
Subpart A—General

Section 226.2—Definitions and Rules of
Construction

2(a)(27) Clear and Conspicuous

Section 122(a) of TILA requires
disclosures to be made clearly and
conspicuously. See 15 U.S.C. 1632. This
standard is implemented in Regulation
Z. See §226.5(a)(1); §226.17(a)(1);
§226.31(b). Guidance on how creditors
may comply with the clear and
conspicuous standard is contained in
the staff commentary. See comment
5(a)(1)-1; 17(a)(1)-1. The commentary
states that under this standard,
disclosures must be in a reasonably
understandable form. For purposes of
the disclosures provided with credit
card solicitations and applications, the
commentary also notes that disclosures
must be readily noticeable to the
consumer. See comment 5a(a)(2)-1.

Consumer financial services and fair
lending laws and the Board regulations
that implement them contain similar but
not identical standards for providing
disclosures that consumers will notice
and understand. Generally, disclosures
must be “clear and conspicuous” under
Regulations B (Equal Credit
Opportunity), M (Consumer Leasing),
Regulation P (Privacy of Consumer
Financial Information), Z (Truth in
Lending) and DD (Truth in Savings),
and ‘“clear and readily understandable”
under Regulation E (Electronic Fund
Transfers). In interpreting the “clear and
conspicuous” standard, the staff
commentaries to Regulations B, M and
Z provide that disclosures must be “in
a reasonably understandable” form;
similarly, under Regulation DD
disclosures must be in a format that
allows consumers “to readily
understand the terms of their account.”
In contrast, the Board’s Regulation P
(Privacy of Consumer Financial
Information) defines the ““clear and
conspicuous” standard to mean that a
disclosure is “reasonably
understandable and designed to call
attention to the nature and significance
of the information” in the disclosure. 12
CFR 216.3(b)(1). Regulation P also
provides a series of examples of how to
satisfy the standard. 12 CFR 216.3(b)(2).

The Board believes that the recently
implemented standard in Regulation P
(65 FR 35162, June 1, 2000), articulates
with greater precision than the other
regulations the concepts underlying the
duty to provide disclosures that

consumers will notice and understand.
Therefore, to provide consistent
guidance on the clear and conspicuous
standard among its regulations, the
Board is proposing to amend Regulation
Z by adding a definition for clear and
conspicuous in § 226.2(a)(27), consistent
with the “clear and conspicuous”
definition in Regulation P. The staff
commentary to Regulation Z also would
be revised to add comments 2(a)(27)-1
and -2, consistent with Regulation P’s
examples of how to meet the clear and
conspicuous standard. Similar proposed
revisions to Regulations B, E, M, and DD
appear elsewhere in today’s Federal
Register. These revisions are intended
to help ensure that consumers receive
noticeable and understandable
information that is required by law in
connection with obtaining consumer
financial products and services. In
addition, consistency among the
regulations should facilitate compliance
by institutions.

Proposed comments 2(a)(27)-3 and —4
contain guidance currently in comment
5(a)(1)-1. The “clear and conspicuous”
standard does not prohibit adding other
items to the federally required
disclosures (such as contractual
provisions or state-required
disclosures); nor does it prohibit
sending promotional material with the
disclosures. Proposed comment
2(a)(27)-3 would clarify, however, that
the presence of other information may
be a factor in determining whether the
‘““clear and conspicuous” standard is
met. Generally, segregating federally
mandated disclosures from other
information is more likely to satisfy the
clear and conspicuous standard.

The Board also proposes to adopt for
Regulations B, E, M, Z and DD, guidance
concerning type-sizes that are deemed
to meet the “clear and conspicuous”
standard and those that would likely be
too small (this guidance currently
applies only to credit card solicitations
and applications under Regulation Z).
See proposed comment 2(a)(27)-2(ii).

The proposal does not add special
format requirements to the regulation
where none currently exist.
Accordingly, even though the revisions
clarify that type size can be one factor
to consider in determining whether a
disclosure is conspicuous, the proposal
would not add a specific type size
requirement. Similarly, the proposal
also would not affect other format rules,
such as the existing requirement for
making some disclosures more
conspicuous than others (See
§226.5(a)(2); § 226.17(a)(2)), or
segregating some specific information
(See §226.17(a)(1)).

To eliminate redundancy with
proposed § 226.2(a)(27) and its
accompanying commentary, the Board
also proposes to revise the following
commentary provisions in Regulation Z
that address the “clear and
conspicuous” standard: comments
5(a)(1)-1, 5a(a)(2)-1, 16-1, 24—1, and
Appendix K (d)(2)-1. In this regard, in
comment 5a(a)(2)-1, the guidance
regarding disclosures for credit card
applications and solicitations that are
transmitted by electronic
communication, has been deleted.
Guidance regarding the “clear and
conspicuous” standard for disclosures
transmitted by electronic
communication will be considered in
the context of rulemakings dealing
specifically with electronic delivery of
disclosures.

2(b) Rules of Construction

The Board proposes to add an
interpretative rule of construction in
§ 226.2(b)(5) stating that where the word
“amount” is used to describe a
disclosure requirement it refers to a
numerical amount throughout
Regulation Z. This interpretation
addresses a matter discussed in a recent
court decision regarding the disclosure
of payments scheduled to repay a
closed-end credit transaction. See 15
U.S.C. 1638(a)(6); 12 CFR 226.18(g). The
Board believes that the decision, by
endorsing narrative descriptions of
amounts rather than numerical
amounts, may lead to confusion in
disclosures.

The term “amount” has general
applicability throughout Regulation Z
and the term “amount” is used
throughout TILA, for example, to
describe disclosures such as the amount
financed, the amounts being disbursed
to the consumer and to third parties,
and the total of payments, which is
defined as the amount the consumer
will have paid after making all
scheduled payments. A broad
interpretation of the term suggesting
that narrative descriptions may replace
numerical “amounts” contravenes
TILA’s purpose to provide consumers
with clear and uniform credit
disclosures. Proposed comment 2(b)-2
would provide examples of how the
interpretative rule of construction for
“amount” applies in certain disclosures
required by Regulation Z.

Subpart B—Open-end Credit
Section 226.15—Right of Rescission
15(a) Consumer’s Right To Rescind
15(a)(2)

Section 125(a) of TILA provides that,
in certain credit transactions in which
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the consumer’s principal dwelling
secures an extension of credit, the
consumer may rescind the transaction
for three business days after becoming
obligated on the debt (and for open-end
plans, after opening or increasing the
credit limit on the plan). See 15 U.S.C.
1635(a); 12 CFR 226.15(a)(1). The
rescission period may extend up to
three years in certain cases. The right of
rescission was created to allow
consumers time to reexamine their
credit contracts and cost disclosures and
to reconsider whether they want to
place their home at risk by offering it as
security for the credit. A consumer
exercises the right to rescind by
notifying the creditor of the rescission
by mail, telegram, or other means of
written communication. Creditors must
provide consumers with a form to use
in exercising the right to rescind, which
must include the name and address of
the creditor or agent of the creditor to
receive the notice. See § 226.15(b).
Notice is considered given when
mailed, or when filed for telegraphic
transmission, or, if sent by other means,
when delivered to the creditor’s
designated place of business. See
§226.15(a)(2).

Comment 15(a)(2)-1 states that a
creditor may designate an agent to
receive the notification so long as the
agent’s name and address appear on the
notice provided to the consumer under
§226.15(b). The comment would be
revised to address situations where a
creditor fails to provide the required
form or designate an address for sending
the notice. The proposed comment
would provide that in such cases, if a
consumer sends the notice to someone
other than the creditor or assignee, such
as a third-party loan servicer acting as
the creditor’s agent, the consumer’s
notice of rescission may be effective if
under the applicable state law, delivery
to that person would be deemed to
constitute delivery to the creditor or
assignee.

15(d) Effects of Rescission

When a consumer exercises the right
to rescind a mortgage transaction, the
consumer is not liable for any finance
charges or other charges and any
security interest in the consumer’s home
becomes void. See 15 U.S.C. 1635(b);
§226.15(d)(1). After the transaction is
rescinded, the creditor must tender any
money or property given to anyone in
connection with the transaction within
a specified time frame, which triggers
the consumer’s duty to return any
money or property that the creditor
delivered to the consumer, although a
court may modify these procedures. See

§226.15(d)(2)—(4).

Comment 15(d)(4)-1 would be revised
to state expressly that a consumer’s
substantive right to rescind under
§226.15(a)(1) and § 226.15(d)(1) is not
affected by the procedures referred to in
§226.15(d)(2) and (3), or the
modification of those procedures by a
court. Accordingly, where consumers
seek rescission and the matter is
contested by the creditor, a
determination regarding consumers’
right to rescind would normally be
made before a court determines the
amounts owed and establishes the
procedures for the parties to tender any
money or property. The sequence of
procedures should not affect consumers’
ability under TILA to establish their
substantive right to rescind and to have
the lien amount reduced, which may be
necessary before consumers are able to
establish how they will refinance or
otherwise repay the loan.

Subpart C—Closed-End Credit
Section 226.18—Content of Disclosures

18(c) Itemization of Amount Financed

A technical revision would be made
to comment 18(c)(1)(iii)-1, to conform a
citation to footnote 41 of Regulation Z.
No substantive change is intended.
Section 226.19—Certain Residential
Mortgage and Variable-Rate
Transactions

19(b) Certain Variable-Rate Transactions

Section 226.19(b) applies to all
closed-end variable-rate transactions
that are secured by the consumer’s
principal dwelling and have a term
greater than one year. Guidance about
the applicability of § 226.19 to
construction loans was published in
comment 19(b)-1. 54 FR 9422, March 7,
1989. That guidance has been
inadvertently appended to comment
19(b)(1)-1 in the Code of Federal
Regulations. The two comments are
restated in their correct form for
reprinting in the Code of Federal
Regulations. No substantive change is
intended.

Section 226.23—Right of Rescission
23(a) Consumer’s Right To Rescind

For the reasons discussed above,
comment 23(a)(2)-1 would be revised to
state the rule for effective delivery of a
rescission notice when the creditor fails
to provide the required form or
designate an address for sending the
notice (See supplementary information
to proposed comment 15(a)(2)-1.)

Section 226.23—Right of Rescission

23(d) Effects of Rescission

For the reasons discussed above,
comment 23(d)(4)-1 would be revised to
expressly state that a consumer’s
substantive right to rescind under
§226.23(a)(1) and § 226.23(d)(1) is not
affected by the procedures referred to in
§226.23(d)(2) and (3), or the
modification of those procedures by a
court. (See supplementary information
to proposed comment 15(d)(4)-1.)

Subpart D—Miscellaneous

Section 226.27—Language of
Disclosures

In March 2001, the Board revised
§226.27 to permit creditors to provide
disclosures in languages other than
English as long as disclosures in English
are available to consumers who request
them. 66 FR 1739, March 30, 2001.
Technical revisions would be made to
comment 27—-1, and comment 27-2
would be deleted to conform the
commentary to § 226.27, as amended.
No substantive change is intended.

Subpart E—Special Rules for Certain
Home Mortgage Transactions

Section 226.32—Requirements for
Certain Closed-End Home Mortgages

32(a) Coverage

Rules for certain closed-end mortgage
loans in § 226.32 are triggered, in part,
by the amount of “‘points and fees”
payable by the consumer at or before
loan closing and the “total loan
amount.” See § 226.32(a)(1)(ii).
Comment 32(a)(1)(ii)-1, which was
added in 1996, provides examples for
calculating the “total loan amount.” 61
FR 14952, April 4, 1996. A technical
revision would be made to comment
32(a)(1)(ii)-1, to correct a dollar amount
given in one of the examples. No
substantive change is intended.

Request for Information Regarding Debt
Cancellation and Debt Suspension
Agreements

Some lenders have replaced credit
insurance products with products
known as debt cancellation agreements
and debt suspension agreements. Under
a debt cancellation agreement or debt
suspension agreement, a creditor agrees
to cancel, or temporarily suspend, all or
part of the borrower’s repayment
obligation upon the occurrence of a
specified event, such as death,
disability, or unemployment. The fee for
a debt cancellation or debt suspension
agreement can be collected monthly or
in a lump sum.

At least one state has said it will
regulate debt cancellation and
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suspension products as insurance, other
states have said they will regulate the
products as bank products and not as
insurance, and still others have not yet
announced positions. The Office of the
Comptroller of the Currency (OCC) has
recently issued regulations governing
sales of debt cancellation and
suspension agreements by national
banks. See 12 CFR 37.1 et seq.

Under the TILA and Regulation Z,
debt cancellation agreements are
generally subject to the same disclosure
rules as credit insurance. In 1996, the
Board revised Regulation Z to establish
essentially identical disclosure rules for
credit insurance and debt cancellation
agreements. Accordingly, although debt
cancellation fees satisfy the definition of
a “finance charge,” they may be
excluded from the finance charge on the
same conditions as credit insurance
premiums (without regard to whether
debt cancellation agreements are
deemed to be insurance contracts under
state law). The types of debt
cancellation agreements eligible for the
exclusion are limited to those that
provide for cancellation of or all or part
of a debtor’s liability (1) in case of
accident or loss of life, health, or
income or (2) for amounts exceeding the
value of collateral securing the debt
(commonly referred to as “gap”
coverage, frequently sold in connection
with motor vehicle loans). See
§226.4(b)(7) and (10), 4(d)(1) and (3).

Industry representatives have asked
the Board to address disclosure issues
under TILA and Regulation Z that may
be raised by the sale of debt cancellation
and debt suspension products.
Anecdotal evidence suggests that the
sale of those products in lieu of credit
insurance has increased and that
creditors are offering expanded
coverage, for example to suspend
repayment obligations for life-cycle
events such as marriage and divorce.
Some industry representatives have
stated that additional guidance may be
useful in clarifying the circumstances in
which products offering expanded
coverage qualify for the exclusions in
§226.4(d)(3) for debt cancellation fees,
and in clarifying what disclosures
should be provided to consumers in
certain circumstances.

To consider the requests for guidance
more fully, information and comment
are solicited as follows:

* What are the similarities and
differences among credit insurance, debt
cancellation coverage, and debt
suspension coverage, in the case of both
closed-end and open-end credit?

* With what types of closed-end and
open-end credit are debt cancellation
and debt suspension products sold? Do

creditors typically package multiple
types of coverage (e.g., disability and
divorce), or sell them separately? Do
creditors typically sell the products at,
or after, consummation (for closed-end
credit) or account opening (for open-end
credit plans)?

» What disclosures are made with the
sale of a product or upon conversion
from one product to another, whether
required by TILA or other laws? How
are monthly or other periodic fees
disclosed to consumers?

» Under Regulation Z, fees for credit
protection programs written in
connection with a credit transaction are
finance charges but some fees may be
excluded from the disclosed finance
charge if required disclosures are made
and the consumer affirmatively elects
the optional coverage in writing. See
§226.4(b)(7) and (10), 4(d)(1) and (3). Is
there a need for guidance concerning
the applicability of those provisions to
certain types of coverage now available?
Are the required disclosures adequate
for all types of products subject to
§4(d)(1) or 4(d)(3)?

e Under TILA, a credit card issuer
must notify a consumer before changing
the consumer’s credit insurance
provider. See 15 U.S.C. 1637(g); 12 CFR
226.9(f). Card issuers that intend to
change credit insurance providers need
only notify consumers that they may opt
out of the new coverage. Should the
Board interpret or amend § 226.9(f) to
address conversions from credit
insurance to debt cancellation or debt
suspension agreements? If so, is there a
need to address conversions other than
for credit card accounts?

* OCC regulations for national bank
sales of debt cancellation and
suspension agreements require a
customer’s affirmative election of the
product. If the Board interprets or
amends § 226.9(f) to address
conversions from credit insurance to
debt cancellation or debt suspension
agreements, what additional guidance
would card issuers need, if any, to
comply with both rules?

III. Form of Comment Letters

Comment letters should refer to
Docket No. R-1167 and, when possible,
should use a standard typeface with a
font size of 10 or 12; this will enable the
Board to convert text submitted in paper
form to machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Comments may be mailed
electronically to
regs.comments@federalreserve.gov.

IV. Solicitation of Comments Regarding
the Use of “Plain Language”

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the Board to
use ‘“‘plain language” in all proposed
and final rules published after January
1, 2000. The Board invites comments on
whether the proposed rules are clearly
stated and effectively organized, and
how the Board might make the proposed
text easier to understand.

V. Initial Regulatory Flexibility
Analysis

In accordance with section 3(a) of the
Regulatory Flexibility Act, the Board
has reviewed the proposed amendments
to Regulation Z. The proposed
amendments are not expected to have
any significant impact on small entities.
A final regulatory flexibility analysis
will be conducted after consideration of
comments received during the public
comment period.

VI. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR Part 1320 Appendix A.1), the
Board reviewed the rule under the
authority delegated to the Board by the
Office of Management and Budget. The
Federal Reserve may not conduct or
sponsor, and an organization is not
required to respond to, this information
collection unless it displays a currently
valid OMB control number. The OMB
control number is 7100-0199.

The collection of information that is
revised by this rulemaking is found in
12 CFR part 226. This collection is
mandatory (15 U.S.C. 1601 et seq.) to
evidence compliance with the
requirements of Regulation Z and the
Truth in Lending Act (TILA). The
respondents and recordkeepers are for-
profit financial institutions, including
small businesses. Institutions are
required to retain records for twenty-
four months. This regulation applies to
all types of creditors, not just state
member banks; however, under
Paperwork Reduction Act regulations,
the Federal Reserve accounts for the
burden of the paperwork associated
with the regulation only for state
member banks. Other agencies account
for the paperwork burden on their
respective constituencies under this
regulation.

The proposed revisions would
provide creditors with a more uniform
definition of providing “clear and
conspicuous” disclosures and examples
of how to satisfy the “clear and
conspicuous” standard. The proposed
revisions also would provide that the
term “‘amount” represents a numerical
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amount throughout Regulation Z. The
proposed updates to the staff
commentary also provide guidance on
consumers’ exercise of rescission for
certain home-secured loans. While the
proposal would amend Regulation Z
and the staff commentary, it is expected
that these revisions would not increase
the paperwork burden of creditors. With
respect to state member banks, there are
1,312 respondents and recordkeepers.
Current annual burden is estimated to
be 618,398 hours.

Because the records would be
maintained at state member banks and
the notices are not provided to the
Federal Reserve, no issue of
confidentiality arises under the
Freedom of Information Act.

Comments on the collection of
information should be sent to the Office
of Management and Budget, Paperwork
Reduction Project (7100—-0199),
Washington, DC 20503, with copies of
such comments sent to Cynthia Ayouch,
Federal Reserve Board Clearance
Officer, Division of Research and
Statistics, Mail Stop 41, Board of
Governors of the Federal Reserve
System, Washington, DC 20551.

Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed revisions.
New language is shown inside bold-
faced arrows while language that would
be deleted is set off with bold-faced
brackets.

List of Subjects in 12 CFR Part 226

Advertising, Consumer protection,
Federal Reserve System, Reporting and
recordkeeping requirements, Truth in
Lending.

For the reasons set forth in the
preamble, the Board proposes to amend
Regulation Z, 12 CFR part 226, as set
forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

1. The authority citation for part 226
would continue to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604
and 1637(c)(5).

2. Section 226.2 is amended by
adding a new paragraph (a)(27) and
adding a new paragraph (b)(5) to read as
follows:

Subpart A—General

* * * * *

§226.2 Definitions and rules of
construction.

(a) Definitions. For purposes of this
regulation, the following definitions
apply:

* * * * *

(27) Clear and conspicuous means
that a disclosure is reasonably
understandable and designed to call
attention to the nature and significance

of the information in the disclosure.
* * * * *

(b) Rules of construction. For
purposes of this regulation, the

following rules of construction apply:
* * * * *

(5) Where the word “amount” is used
in this regulation to describe disclosure
requirements, it refers to a numerical
amount.

3. In Supplement I to Part 226:

a. Under Section 226.2 Definitions
and Rules of Construction, under 2(a)
Definitions, a new paragraph title
2(a)(27) Clear and conspicuous is
added, and new paragraphs (27) 1.
through (27) 4. are added; and under
2(b) Rules of Construction, a new
paragraph (b)2. is added.

b. Under Section 226.5 General
Disclosure Requirements, under
Paragraph 5(a)(1), paragraph 1. is
revised.

c. Under Section 226.5a Credit and
Charge Card Applications and
Solicitations, under Paragraph 5a(a)(2),
paragraph 1. is revised.

d. Under Section 226.15 Right of
Rescission, under Paragraph 15(a)(2),
paragraph 1. is revised, and under
Paragraph 15(d)(4), paragraph 1. is
revised.

e. Under Section 226.16 Advertising,
paragraph 1. is revised.

f. Under Section 226.18 Content of
Disclosures, under Paragraph
18(c)(1)(iii), paragraph 1. is revised.

g. Under Section 226.19 Certain
Residential Mortgage and Variable-Rate
Transactions, under 19(b) Certain
variable-rate transactions, paragraph 1.
is revised, and under Paragraph
19(b)(1), paragraph 1. is revised.

h. Under Section 226.23 Right of
Rescission, under Paragraph 23(a)(2),
paragraph 1. is revised, and under
Paragraph 23(d)(4), paragraph 1. is
revised.

i. Under Section 226.24 Advertising,
paragraph 1. is revised.

j- Under Section 226.27, the section
title is revised, paragraph 1. is revised,
and paragraph 2. is removed and
reserved.

k. Under Section 226.32
Requirements for Certain Closed-End
Home Mortgages, under Paragraph
32(a)(1)(ii), paragraph 1.ii. is revised.

1. Under Appendix K—Total Annual
Loan Cost Rate Computations for
Reverse Mortgage Transaction, under (d)
Reverse mortgage model form and
sample form, under (d)(2), paragraph 1.
would be revised.

Supplement I To Part 226—Official
Staff Interpretations

* * * * *

Subpart A—General

* * * * *

Section 226.2—Definitions and Rules of
Construction

2(a) Definitions.
* * * * *

2(a)(27) Clear and conspicuous.

1. Reasonably understandable. Examples
of disclosures that are reasonably
understandable include disclosures that:

i. Present the information in the disclosure
in clear, concise sentences, paragraphs, and
sections;

ii. Use short explanatory sentences or
bullet lists whenever possible;

iii. Use definite, concrete, everyday words
and active voice whenever possible;

iv. Avoid multiple negatives;

v. Avoid legal and highly technical
business terminology whenever possible; and
vi. Avoid explanations that are imprecise
and readily subject to different

interpretations.

2. Designed to call attention. Examples of
disclosures that are designed to call attention
to the nature and significance of the
information include disclosures that:

i. Use a plain-language heading to call
attention to the disclosure;

ii. Use a typeface and type size that are
easy to read. Disclosures in 12-point type
generally meet this standard. Disclosures
printed in less than 12-point type do not
automatically violate the standard; however,
disclosures in less than 8-point type would
likely be too small to satisfy the standard;

iii. Provide wide margins and ample line
spacing;

iv. Use boldface or italics for key words;
and

v. In a document that combines disclosures
with other information, use distinctive type
size, style, and graphic devices, such as
shading or sidebars, to call attention to the
disclosures.

3. Other information. Except as otherwise
provided, the “clear and conspicuous”
standard does not prohibit adding to the
required disclosures such items as
contractual provisions, explanations of
contract terms, state disclosures, and
translations; or sending promotional material
with the required disclosures. However, the
presence of this other information may be a
factor in determining whether the “clear and
conspicuous” standard is met.

4. Use of codes or symbols. The “clear and
conspicuous” standard does not prohibit
using codes or symbols such as APR (for
annual percentage rate), FC (for finance
charge), or Cr (for credit balance), so long as
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a legend or description of the code or symbol
is provided on the disclosure statement.
* * * * *

2(b) Rules of Construction

* * * * *

2. Amount. A creditor would state a dollar
amount when disclosing the amount
financed, finance charge, or the amount of
any payment for a closed-end transaction
(Subpart C). A creditor might explain how
the amount of any finance charge will be
determined by stating a percentage (for
example, where the fee is a percentage of
each cash advance) or a dollar amount (for
example, a minimum finance charge of $1.00)
in disclosures provided before the first
transaction under an open-end plan (Subpart
B).

* * * * *

Subpart B—Open-End Credit

* * * * *

Section 226.5—General Disclosure
Requirements

5(a) Form of Disclosures

Paragraph 5(a)(1).

1. Clear and conspicuous. See
§226.2(a)(27) and accompanying comments.
[The “clear and conspicuous’ standard
requires that disclosures be in a reasonably
understandable form. Except where
otherwise provided, the standard does not
require that disclosures be segregated from
other material or located in any particular
place on the disclosure statement, or that
numerical amounts or percentages be in any
particular type size. (But see comments
5a(a)(2)-1 and -2 for special rules concerning
section 226.5a disclosures for credit card
applications and solicitations.) The standard
does not prohibit:

¢ Pluralizing required terminology
(finance charge and annual percentage rate).

* Adding to the required disclosures such
items as contractual provisions, explanations
of contract terms, state disclosures, and
translations.

» Sending promotional material with the
required disclosures.

» Using commonly accepted or readily
understandable abbreviations (such as mo.
for month or Tx. for Texas) in making any
required disclosures.

» Using codes or symbols such as APR (for
annual percentage rate), FC (for finance
charge), or Cr (for credit balance), so long as
a legend or description of the code or symbol
is provided on the disclosure statement.]

* * * * *

Section 226.5a—Credit and Charge Card
Applications and Solicitations
* * * * *

5a(a) General Rules

5a(a)(2) Form of Disclosures

1. Clear and conspicuous standard. See
§226.2(a)(27) and accompanying comments.
[For purposes of § 226.5a disclosures, ‘“‘clear
and conspicuous” means in a reasonably
understandable form and readily noticeable
to the consumer. As to type size, disclosures

in 12-point type are deemed to be readily
noticeable for purposes of section 226.5a.
Disclosures printed in less than 12-point type
do not automatically violate the standard;
however, disclosures in less than 8-point
type would likely be too small to satisfy the
standard. Disclosures that are transmitted by
electronic communication are judged for
purposes of the clear-and-conspicuous
standard based on the form in which they are
provided even though they may be viewed by
the consumer in a different form.]

* * * * *

Section 226.15—Right of Rescission
15(a) Consumer’s Right to Rescind

* * * * *

Paragraph 15(a)(2).

1. Consumer’s exercise of right. The
consumer must exercise the right of
rescission in writing but not necessarily on
the notice supplied under § 226.15(b).
Whatever the means of sending the
notification of rescission—mail, telegram or
other written means—the time period for the
creditor’s performance under § 226.15(d)(2)
does not begin to run until the notification
has been received. The creditor may
designate an agent to receive the notification
so long as the agent’s name and address
appear on the notice provided to the
consumer under § 226.15(b). Where the
creditor fails to provide the consumer with
a designated address for sending the
notification of rescission and the consumer
sends the notification to someone other than
the creditor or assignee, such as a third-party
loan servicer acting as the creditor’s agent,
state law determines whether delivery to that
person constitutes delivery to the creditor or
assignee.

* * * * *

15(d) Effects of Rescission

* * * * *

Paragraph 15(d)(4).

1. Modifications. The procedures outlined
in § 226.15(d)(2) and (3) may be modified by
a court. For example, when a consumer is in
bankruptcy proceedings and prohibited from
returning anything to the creditor, or when
the equities dictate, a modification might be
made. The consumer s substantive right to
rescind under § 226.15(a)(1) and
§226.15(d)(1) is not affected by the
procedures referred to in § 226.15(d)(2) and
(3), or the modification of those procedures
by a court.

* * * * *

Section 226.16—Advertising

1. Clear and conspicuous standard. See
§226.2(a)(27) and accompanying comments.
[Section 226.16 is subject to the general
“clear and conspicuous” standard for subpart
B (see § 226.5(a)(1)) but prescribes no specific
rules for the format of the necessary
disclosures. The credit terms need not be
printed in a certain type size nor need they
appear in any particular place in the
advertisement.]

* * * * *

Subpart C—Closed-End Credit

* * * * *

Section 226.18—Content of Disclosures

* * * * *

18(c) Itemization of Amount Financed
* * * * *

Paragraph 18(c)(1)(iii).

1. Amounts paid to others. This includes,
for example, tag and title fees; amounts paid
to insurance companies for insurance
premiums; security interest fees, and
amounts paid to credit bureaus, appraisers or
public officials. When several types of
insurance premiums are financed, they may,
at the creditor’s option, be combined and
listed in one sum, labeled ‘“‘insurance” or
similar term. This includes, but is not limited
to, different types of insurance premiums
paid to one company and different types of
insurance premiums paid to different
companies. Except for insurance companies
and other categories noted in footnote [40]
41, third parties must be identified by name.

* * * * *

Section 226.19—Certain Residential
Mortgage and Variable-Rate Transactions
* * * * *

19(b) Certain Variable-Rate Transactions

1. Coverage. Section 226.19(b) applies to
all closed-end variable-rate transactions that
are secured by the consumer’s principal
dwelling and have a term greater than one
year. The requirements of this section apply
not only to transactions financing the initial
acquisition of the consumer’s principal
dwelling, but also to any other closed-end
variable-rate transaction secured by the
principal dwelling. Closed-end variable-rate
transactions that are not secured by the
principal dwelling, or are secured by the
principal dwelling but have a term of one
year or less, are subject to the disclosure
requirements of § 226.18(f)(1) rather than
those of § 226.19(b). (Furthermore, ‘‘shared-
equity” or “shared-appreciation” mortgages
are subject to the disclosure requirements of
§226.18(f)(1) rather than those of § 226.19(b)
regardless of the general coverage of those
sections.) For purposes of this section, the
term of a variable-rate demand loan is
determined in accordance with the
commentary to § 226.17(c)(5). In determining
whether a construction loan that may be
permanently financed by the same creditor is
covered under this section, the creditor may
treat the construction and the permanent
phases as separate transactions with distinct
terms to maturity or as a single combined
transaction. For purposes of the disclosures
required under § 226.18, the creditor may
nevertheless treat the two phases either as
separate transactions or as a single combined
transaction in accordance with § 226.17(c)(6).
Finally, in any assumption of a variable-rate
transaction secured by the consumer’s
principal dwelling with a term greater than
one year, disclosures need not be provided
under §§226.18(f)(2)(ii) or 226.19(b).

* * * * *

Paragraph 19(b)(1).

1. Substitute. Creditors who wish to use
publications other than the Consumer
Handbook on Adjustable Rate Mortgages
must make a good faith determination that
their brochures are suitable substitutes to the
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Consumer Handbook. A substitute is suitable
if it is, at a minimum, comparable to the
Consumer Handbook in substance and
comprehensiveness. Creditors are permitted
to provide more detailed information than is
contained in the Consumer Handbook. [In
determining whether a construction loan that
may be permanently financed by the same
creditor is covered under this section, the
creditor may treat the construction and the
permanent phases as separate transactions
with distinct terms to maturity or as a single
combined transaction. For purposes of the
disclosures required under § 226.18, the
creditor may nevertheless treat the two
phases either as separate transactions or as a
single combined transaction in accordance
with § 226.17(c)(6). Finally, in any
assumption of a variable-rate transaction
secured by the consumer’s principal dwelling
with a term greater than one year, disclosures
need not be provided under §§ 226.18(f)(2)(ii)
or 226.19(b).]

* * * * *

Section 226.23—Right of Rescission
23(a) Consumer’s Right To Rescind

* * * * *

Paragraph 23(a)(2).

1. Consumer’s exercise of right. The
consumer must exercise the right of
rescission in writing but not necessarily on
the notice supplied under § 226.23(b).
Whatever the means of sending the
notification of rescission—mail, telegram or
other written means—the time period for the
creditor’s performance under § 226.23(d)(2)
does not begin to run until the notification
has been received. The creditor may
designate an agent to receive the notification
so long as the agent’s name and address
appear on the notice provided to the
consumer under § 226.23(b). Where the
creditor fails to provide the consumer with
a designated address for sending the
notification of rescission and the consumer
sends the notification to someone other than
the creditor or assignee, such as a third-party
loan servicer acting as the creditor’s agent,
state law determines whether delivery to that
person constitutes delivery to the creditor or
assignee.

* * * * *

23(d) Effects of Rescission.

* * * * *

Paragraph 23(d)(4).

1. Modifications. The procedures outlined
in §226.23(d)(2) and (3) may be modified by
a court. For example, when a consumer is in
bankruptcy proceedings and prohibited from
returning anything to the creditor, or when
the equities dictate, a modification might be
made. The consumer’s substantive right to
rescind under § 226.23(a)(1) and
§226.23(d)(1) is not affected by the
procedures referred to in § 226.23(d)(2) and
(3), or the modification of those procedures
by a court.

* * * * *

Section 226.24—Advertising

1. Clear and conspicuous standard. See
§226.2(a)(27) and accompanying comments.
On a merchandise tag that is an

advertisement under the regulation, a
creditor is not prohibited under the “clear
and conspicuous” standard from including
the necessary credit terms on both sides of
the tag, so long as each side is accessible.
[This section is subject to the general “clear
and conspicuous” standard for this subpart
but prescribes no specific rules for the format
of the necessary disclosures. The credit terms
need not be printed in a certain type size nor
need they appear in any particular place in
the advertisement. For example, a
merchandise tag that is an advertisement
under the regulation complies with this
section if the necessary credit terms are on
both sides of the tag, so long as each side is
accessible.]

* * * * *

Subpart D—Miscellaneous

* * * * *

Section 226.27—(Spanish] Language of
Disclosures

1. Subsequent disclosures. If a creditor [in
Puerto Rico] provides initial disclosures in
[Spanish] a language other than English,
subsequent disclosures need not be in
[Spanish] that other language. For example,
if the creditor gave Spanish-language initial
disclosures, periodic statements and change-
in-terms notices may be made in English.

2. [Removed and reserved.]

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 226.32—Requirements for Certain
Closed-End Home Mortgages

* * * * *

Paragraph 32(a)(1)(ii).

1. Total loan amount. For purposes of the
“points and fees” test, the total loan amount
is calculated by taking the amount financed,
as determined according to section 226.18(b),
and deducting any cost listed in section
226.32(b)(1)(iii) and section 226.32(b)(1)(iv)
that is both included as points and fees under
section 226.32(b)(1) and financed by the
creditor. Some examples follow, each using
a $10,000 amount borrowed, a $300 appraisal
fee, and $400 in points. A $500 premium for
optional credit life insurance is used in one
example.

* * * * *

ii. If the consumer pays the $300 fee for the
creditor-conducted appraisal in cash at
closing, the $300 is included in the points
and fees calculation because it is paid to the
creditor. However, because the $300 is not
financed by the creditor, the fee is not part
of the amount financed under section
226.18(b) [($10,000, in this case)]. In this
case, the amount financed is the same as the
total loan amount [is] $9,600 ($10,000, less
$400 in prepaid finance charges).

* * * * *

Appendix K—Total-Annual-Loan-Cost
Rate Computations for Reverse-
Mortgage Transactions

* * * * *

(d) Reverse-Mortgage Model Form and
Sample Form
* * * * *

(d)(2) Sample Form

1. General. [The “clear and conspicuous”
standard for reverse-mortgage disclosures
does not require disclosures to be printed in
any particular type size.] The “clear and
conspicuous” standard applies to disclosures
required by §226.33. Disclosures may be
made on more than one page, and use both
the front and the reverse sides, as long as the
pages constitute an integrated document and
the table disclosing the total annual loan-cost
rates is on a single page.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, November 25, 2003.
Jennifer J. Johnson,

Secretary of the Board.
[FR Doc. 03—-29945 Filed 12—-9-03; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 230
[Regulation DD; Docket No. R-1171]

Truth in Savings

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Proposed rule.

SUMMARY: The Board is proposing to
amend Regulation DD, which
implements the Truth in Savings Act,
and the staff commentary to the
regulation. Regulation DD would be
revised to define more specifically the
standard for providing ““clear and
conspicuous” disclosures, and to
provide a more uniform standard among
the Board’s regulations. The staff
commentary would be revised to
include examples of how to meet this
standard. Similar proposed revisions to
Regulations B, E, M, and Z appear
elsewhere in today’s Federal Register.
These revisions are intended to help
ensure that consumers receive
noticeable and understandable
information that is required by law in
connection with obtaining consumer
financial products and services. In
addition, consistency among the
regulations should facilitate compliance
by institutions.

DATES: Comments must be received on
or before January 30, 2004.

ADDRESSES: Comments should refer to
Docket No. R-1171 and should be
mailed to Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551. However, because paper mail
in the Washington area and at the Board
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of Governors is subject to delay, please
consider submitting your comments by
e-mail to
regs.comments@federalreserve.gov, or
faxing them to the Office of the
Secretary at (202) 452—3819 or 452—
3102. Members of the public may
inspect comments in Room MP-500 of
the Martin Building between 9 a.m. and
5 p.m. on weekdays pursuant to
§261.12, except as provided in § 261.14,
of the Board’s Rules Regarding
Availability of Information, 12 CFR
261.12 and 261.14.

FOR FURTHER INFORMATION CONTACT:
Krista P. DeLargy and Elizabeth A.
Eurgubian, Attorneys, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, at (202) 452-3667 or
452-2412; for users of
Telecommunications Device for the Deaf
(“TDD”) only, contact (202) 263—4869.

SUPPLEMENTARY INFORMATION:
I. Background

The purpose of the Truth in Savings
Act (TISA), 12 U.S.C. 4301 et seq., is to
assist consumers in comparing deposit
accounts offered by depository
institutions, principally through the
disclosure of fees, the annual percentage
yield (APY), the interest rate, and other
account terms. The act and regulation
require depository institutions to
provide a consumer with disclosures
upon request and before an account is
opened. Institutions are not required to
provide periodic statements; but if they
do, the act and regulation require that
fees, yields, and other information be
provided on the statements. Notice must
be given to accountholders before an
adverse change in account terms occurs
and prior to the renewal of certificates
of deposit (time accounts). The TISA is
implemented by the Board’s Regulation
DD (12 CFR part 230). An official staff
commentary interprets the requirements
of Regulation DD (12 CFR part 230
(Supp. D).

II. Proposed Revisions
Section 230.2—Definitions
2(w) Clear and Conspicuous

Section 264(e) of TISA requires
disclosures to be made in clear and
plain language and presented in a
format designed to allow consumers to
readily understand the terms of the
accounts offered. See 12 U.S.C. 4303(e).
This standard is implemented in
Regulation DD. See §§230.3(a) and
230.8(c). Guidance on how depository
institutions may comply with the clear
and conspicuous standard is contained
in the staff commentary. See comment

3(a)-1. The commentary states that
under this standard, disclosures must be
in a readily understandable form.

Consumer financial services and fair
lending laws and the Board regulations
that implement them contain similar but
not identical standards for providing
disclosures that consumers will notice
and understand. Generally, disclosures
must be “clear and conspicuous” under
Regulations B (Equal Credit
Opportunity), M (Consumer Leasing),
Regulation P (Privacy of Consumer
Financial Information), Z (Truth in
Lending) and DD (Truth in Savings),
and “clear and readily understandable”
under Regulation E (Electronic Fund
Transfers). In interpreting the ‘“‘clear and
conspicuous” standard, the staff
commentaries to Regulations B, M and
Z provide that disclosures must be “in
a reasonably understandable” form;
similarly, under Regulation DD
disclosures must be in a format that
allows consumers “‘to readily
understand the terms of their account.”
For purposes of the disclosures
provided with credit card solicitations
and applications, the commentary to
Regulation Z provides more specifically
that those disclosures must also be
“readily noticeable to the consumer.” In
contrast, the Board’s Regulation P
(Privacy of Consumer Financial
Information) defines the “clear and
conspicuous” standard to mean that a
disclosure is “‘reasonably
understandable and designed to call
attention to the nature and significance
of the information” in the disclosure. 12
CFR 216.3(b)(1). Regulation P also
provides examples of how to satisfy the
standard. 12 CFR 216.3(b)(2).

The Board believes that the recently
implemented standard in Regulation P
(65 FR 35162, June 1, 2000), articulates
with greater precision than the other
regulations the concepts underlying the
duty to provide disclosures that
consumers will notice and understand.
Therefore, to provide consistent
guidance on the clear and conspicuous
standard among its regulations, the
Board is proposing to amend Regulation
DD by adding a definition of clear and
conspicuous in § 230.2(w), consistent
with the “clear and conspicuous”
definition in Regulation P. The staff
commentary to Regulation DD also
would be revised to add comments
2(w)-1 and -2, consistent with
Regulation P’s examples of how to meet
the clear and conspicuous standard.
Similar proposed revisions to
Regulations B, E, M and Z appear
elsewhere in today’s Federal Register.
These revisions are intended to help
ensure that consumers receive
noticeable and understandable

information that is required by law in
connection with obtaining consumer
financial products and services. In
addition, consistency among the
regulations should facilitate compliance
by institutions.

Additional information may
accompany disclosures required under
Regulation DD. See § 230.3(a), comment
6(a)—4. Proposed comment 2(w)-3
further clarifies that the “clear and
conspicuous” standard generally does
not prohibit adding other terms to the
federally required disclosures (such as
contractual provisions or state-required
disclosures); nor does it prohibit
sending promotional material with the
disclosures. Proposed comment 2(w)-3
would clarify, however, that the
presence of other information may be a
factor in determining whether the “clear
and conspicuous” standard is met.
Generally, segregating federally
mandated disclosures from other
information is more likely to satisfy the
clear and conspicuous standard.

The Board also proposes to adopt for
Regulations B, E, M, Z and DD, guidance
concerning type-sizes that are deemed
to meet the “clear and conspicuous”
standard and those that would likely be
too small (this guidance currently
applies only to credit card solicitations
and applications under Regulation Z).
See proposed comment 2(w)-2(ii).

The proposal does not add special
format requirements to the regulation
where none currently exist.
Accordingly, even though the revisions
clarify that type size can be one factor
to consider in determining whether a
disclosure is conspicuous, the proposal
would not add a specific type-size
requirement.

The Board also proposes to delete as
unnecessary the guidance in comment
3(a)-1 and replace it with a cross-
reference to § 230.2(w) and
accompanying comments. Guidance
regarding the “clear and conspicuous”
standard for disclosures transmitted by
electronic communication will be
considered in the context of
rulemakings dealing specifically with
electronic delivery of disclosures.

II1. Form of Comment Letters

Comment letters should refer to
Docket No. R—1171 and, when possible,
should use a standard typeface with a
font size of 10 or 12; this will enable the
Board to convert text submitted in paper
form to machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Comments may be mailed
electronically to
regs.comments@federalreserve.gov.
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IV. Solicitation of Comments Regarding
the Use of “Plain Language”

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the Board to
use ‘‘plain language” in all proposed
and final rules published after January
1, 2000. The Board invites comments on
whether the proposed rules are clearly
stated and effectively organized, and
how the Board might make the proposed
text easier to understand.

V. Initial Regulatory Flexibility
Analysis

In accordance with section 3(a) of the
Regulatory Flexibility Act, the Board
has reviewed the proposed amendments
to Regulation DD. The proposed
amendments are not expected to have
any significant impact on small entities.
A final regulatory flexibility analysis
will be prepared and will consider
comments received during the public
comment period.

VI. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
reviewed the rule under the authority
delegated to the Board by the Office of
Management and Budget. The Federal
Reserve may not conduct or sponsor,
and an organization is not required to
respond to, this information collection
unless it displays a currently valid OMB
control number. The OMB control
number is 7100-0271.

The collection of information that is
revised by this rulemaking is found in
12 CFR part 230. This collection is
mandatory (15 U.S.C. 4301 et seq.) to
evidence compliance with the
requirements of Regulation DD and the
Truth in Savings Act (TISA). The
respondents and recordkeepers are for-
profit depository institutions, including
small businesses. Institutions are
required to retain records for twenty-
four months. This regulation applies to
all types of depository institutions, not
just state member banks; however,
under Paperwork Reduction Act
regulations, the Federal Reserve
accounts for the burden of the
paperwork associated with the
regulation only for state member banks.
Other agencies account for the
paperwork burden on their respective
constituencies under this regulation.

The proposed revisions would
provide depository institutions with a
more uniform definition for “clear and
conspicuous” disclosures and provide
examples of how to satisfy the clear and
conspicuous standard. While the
proposal would amend Regulation DD
and the staff commentary, it is expected

that these revisions would not increase
the paperwork burden of depository
institutions. With respect to state
member banks, it is estimated that there
are 976 respondents and recordkeepers.
Current annual burden is estimated to
be 146,644 hours.

Because the records would be
maintained at state member banks and
the notices are not provided to the
Federal Reserve, no issue of
confidentiality arises under the
Freedom of Information Act.

Comments on the collection of
information should be sent to the Office
of Management and Budget, Paperwork
Reduction Project (7100-0271),
Washington, DC 20503, with copies of
such comments sent to Cynthia Ayouch,
Federal Reserve Board Clearance
Officer, Division of Research and
Statistics, Mail Stop 41, Board of
Governors of the Federal Reserve
System, Washington, DC 20551.

Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed revisions.
New language is shown inside bold-
faced arrows while language that would
be deleted is set off with bold-faced
brackets.

List of Subjects in 12 CFR Part 230

Advertising, Banks, banking,
Consumer Protection, Federal Reserve
System, Reporting and record keeping
requirements, Truth in Savings.

For the reasons set forth in the
preamble, the Board proposes to amend
Regulation DD, 12 CFR part 230, as set
forth below:

PART 230—TRUTH IN SAVINGS
(REGULATION DD)

1. The authority citation for part 230
continues to read as follows:

Authority: 12 U.S.C. 4301 et seq.

2. Section 230.2 is amended by
adding a new paragraph (w) to read as
follows:

§230.2 Definitions.

For the purposes of this regulation the
following definitions apply:

(w) Clear and conspicuous means that
a disclosure is reasonably
understandable and designed to call
attention to the nature and significance
of the information in the disclosure.

3. In Supplement I to Part 230:

a. Under Section 230.2 Definitions, a
new paragraph title (w) Clear and
conspicu